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THREE NEW STATUTES. 
1. PROBATE ACCOUNTS CHAPTER 154 OF 1938. 


The following act recommended by the Judicial Council in its twelfth 
teport, pp. 47-49, following a report of the Administrative Committee of 
the Probate Courts, has been adopted. It was approved by the governor 
on March 29, 1938, and, as it deals with the effect of a decree of court, it is 
within the clause of the forty-eighth amendment excluding from the ref- 
erendum a “law that relates to the powers of courts,” and it will take 
effect in thirty days from March 29th under G. L., e. 4, § 1. 


AN AcT RELATIVE TO THE ALLOWANCE OF PROBATE ACCOUNTS. 

SECTION 1. Chapter two hundred and six of the General Laws is 
hereby amended by striking out section twenty-four, as appearing in the 
Tercentenary Edition, and inserting in place thereof the following :— 

Section 24. Upon application for the allowance of an account filed in 
the probate court, such notice as the court maygorder shall be given to all 
persons interested. If the interest of a person unborn, unascertained, or 
legally incompetent to act in his own behalf, is not represented except by 
the accountant, the court shall appoint a competent and disinterested 
person to represent his interest in the case. The person so appointed 
shall make oath to perform his duties faithfully and impartially, and shall 
be entitled to such reasonable compensation as the court shall allow. 
After final decree has been entered on any such account it shall not be 
impeached except for fraud or manifest error. 

SECTION 2. Sections nineteen and twenty-three of said chapter two 
hundred and six of the General Laws, as so appearing, are hereby 
repealed. 

As pointed out in the reports referred to, under this law, 

“, . the number of the account, whether first, tenth or final 
will be immaterial. The decree on any account will carry the same 
weight as any other decree on any subject matter within the juris- 
diction of the court. Acquiescence either by actual consent or failure 
to appear after due notice, will have the binding force usually 
attributed to it in judicial proceedings, subject of course to the 
inherent power of the court to revoke decrees for fraud or manifest 
error.” 

A memorandum of law prepared by a member of the Administrative 
Committee of the Probate Courts on this subject with a collection of cases 
as to “fraud and manifest error” was printed in the MASSACHUSETTS LAW 
QUARTERLY for April, 1936, pp. 16-24 (See also pp. 14-15). 

The question has been asked why is § 23 repealed? The answer is 
that the subject of § 23 is covered by the new statute. 


(i) 
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2. THE NEW STATUTE ABOUT MANDAMUS. (CHAPTER 202 OF 
1938). 

This act allows an amendment to a petition for mandamus against a 
public official to bring in his successor as a defendant and avoid starting 
new proceedings. The act was approved April 11th, and takes effect in 
30 days. 


3. A NEw ACT AS TO PRIORITY BETWEEN CONDITIONAL VENDORS AND 
BAILEES OF CONDITIONAL VENDEES OF PERSONAL PROPERTY. 


This is chapter 83 an “Emergency” act which took effect March 9, 
1938. 


INTRODUCTORY NOTES. 

Following the long established practice since 1915 of circulating, in 
the QUARTERLY, important reports of legislative commissions, or bar com- 
mittees, two more of such reports are distributed in this preliminary 
supplement. The 13th Report of the Judicial Council was reprinted in 
the “Preliminary Supplement” to the January-April number of this year. 
It also contains discussions of some of the matters referred to in these 
reports. The report of the special committee of the Boston Bar Associa- 
tion on the judicial system, it is reprinted here in order to call the at- 
tention of the bar in other parts of the Commonwealth to a serious study 
by the members of this committee. 


NOTE ON THE REPORT OF THE JUDICIARY COMMITTEE. 

This is the latest of a series of reports of different commissions, or 
committees, on the judicial system during the past few years. These 
reports are listed on page 5. The committee agrees on certain main prop- 
ositions and disagrees on various questions of method. Considering the 
difficulties of the problem, differences of opinion are not surprising. We 
call attention to the minority reports following the majority report, in 
which certain minority recommendations on which the committee are 
almost equally divided, are inserted for convenient comparison. 

The bill printed on page 51 and explained on pp. 12-22 proposes 
salary increases in all the courts, making apparently an estimated total 
increase of $182,366. throughout the Commonwealth (see p. 50). If the 
salaries of the clerks should also be increased, a point on which the com- 
mittee seems divided (see p. 15), the total would be much larger. House 
815, also pending before the Judiciary Committee with the support of the 
Justices’ Association and the Clerks’ Association would increase salaries 
in all the courts, including the clerks, to a total as estimated by a writer 
in the Springfield Republican of April 4th of from $500,000. to $600,000. 
a year for the Commonwealth as a whole. In April “Tax Talk” the Fed- 
eraiion of Taxpayers’ Associations reports its protest against both bills, 
and estimates that H. 815 would add $886,000. and the Judiciary Com- 
mittee plan $342,000. The Executive Committee of the Berkshire 
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3ar Association has protested against House 815, which would increase 
salaries for Berkshire County alone by $23,450., as unwarranted at this 
time of economic stress. 

The underlying difficulty reflected in most of the reports in recent 
years seems to arise from the large number of justices and special 
justices, numbering over 200 in the 72 district courts throughout the 
Commonwealth and the apparent inability of some of them to remember, 
or live up to, the thirty-first Canon of Judicial Ethics adopted by the 
American Bar Association. That Canon reflects the obviously reasonable 
view of thoughtful men that a judge on part-time service “who practises 
law is in a position of great delicacy and must be scrupulously careful 
to avoid conduct in his practice whereby he utilizes or seems to utilize 
his judicial position to further his professional success”. This conflict 
between public and private interest is natural among so large a num- 
ber of judges in a system which developed gradually as one of part- 
time judges because there was not business enough for full-time judges 
in many of the lccal courts. The position of special justice was created, 
and all appointments to such positions were accepted, with a clear under- 
standing of the law by the appointees that the judicial service required of 
them would be uncertain in amount and irregular as to time,—in other 
words, genuinely occasional service as needed and not otherwise. Such 
being the law, there could have been no implied understanding, or basis 
for any implication, that special justices should be provided, either with 
full time, or regular part-time work, or any work at all, unless it was 
really needed. Accordingly, unless the public interest calls for it, we see 
no basis for any moral claim, or expectation, on the part of any special 
justice that he should be provided with continuous service, or that his 
office should continue in existence, unless it is to the advantage of the 
public. 

On the other hand, those special justices who protect the reputation 
of their courts, and do not make money in tort litigation because of the 
advertising value of their judicial position or title, are often underpaid 
by an arbitrary per diem rate when they are called upon for service. 


SENATOR MACKAY’S MINORITY REPORT. 
(Pages 34-35 of the Report.) 


The importance of Senator Mackay’s remarks lies in the fact that 
they bring into the foreground, not only the historical, but the reasonable 
common-sense, background of the reputation of the Massachusetts judici- 
ary and the traditions of one hundred and fifty years which have set high 
standards for the guidance of governors in the selection of judges. 
There is no theorizing about this. It is expressed in one of the best- 
known and most influential provisions in any constitution in the world— 
the twenty-ninth article of the Massachusetts Bill of Rights, which says 
that “It is the right of every citizen to be tried by judges as free, 
impartial and independent as the lot of humanity will admit”. When those 
words were written and adopted in the Bill of Rights, the great trial 
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court of the Commonwealth was, and for many years thereafter continued 
to be, the Supreme Judicial Court. This continued until the changing 
conditions required a division of labor by the creation of other courts 
and the distribution of jurisdiction among those courts. 

The judicial standards of Massachusetts were set in practice primarily 
by the justices of the Supreme Judicial Court during this period and by 
the governors who appointed them. It is apt to be forgotten that the 
district courts today have jurisdiction of cases which, in the early part 
of the nineteenth century, would have been tried before the Supreme 
Judicial Court, that they come in contact with more citizens than any 
other courts and, therefore, represent the administration of justice to 
those citizens who see them in ection as well as to those who read about 
them in the newspapers. 

These facts bring them clearly within the opening sentences of the 
29th Article of the Bill of Rights and place upon the justices and special 
justices of the district courts a heavy responsibility in connection with the 
public confidence in the judicial system. What is the nature of this 
responsibility? 

The first great chief justice of Massachusetts, who, practically, began 
the modern administration of justice, was Theophilus Parsons. He was 
one of the most constructive and influential thinkers at the time of the 
formation of our state and national constitutions. Appointed chief 
justice without notice in 1806, he was persuaded to accept the position at 
a sacrifice of more than half his income and served for six years until 
his death. 

In the Memoir by his son, Professor Theophilus Parsons, appears thi 
passage: 


“T believe there was nothing which my father more desired than 
that the people should cultivate in themselves a kind and respectful, 
but watchful jealousy of the judicial department; and should feel 
a deep and sincere, and yet a rational respect for it, founded upon 
a just understanding of the vast importance of its functions. And 
that the people might so feel, the very first and most essential 
cause must be, that the judicial department should deserve to be 
so regarded. He wished that the people should see and know, 
clearly and certainly, the utility of the judiciary to them; and that 
they should see and know as clearly the means by which their 
utility might be secured and preserved.” 


This is the test which was passed by the men who set the judicial 
standards of Massachusetts. It must be the test of the present and future 
judiciary of Massachusetts, and it is an exact description of the responsi- 
bility resting upon every judge or special judge of every court and of the 
appointing power. Confidence in the judiciary can not be maintained 
permanently by post-prandial compliments. This confidence may con- 
tinue for a time by momentum, but not permanently, unless it is deserved 
Judges are human and we believe that every judge of every court, and 
every special justice, knows whether he is doing his best to meet the test 
of really deserving confidence. If he does not know, it is part of his 








judicial duty to learn how to live up to and protect the reputation of the 
judicial system of which he is a part. 

The same duty rests upon every clerk, assistant clerk, and court 
officer and the capacity to understand this should be a test of their selec- 
tion. 


THE MINORITY REPORT ON THE SUFFOLK COURTS. 


The conflicting suggestions as to the Suffolk County courts appear 
on pp. 20-22, and on pp. 27-28 there is a supplementary statement 
by Senator Curtis for a partial consolidation of all the Suffolk Courts. 
Most of the special studies of the judicial system for the past fifty years 
have resulted in recommendations for some consolidation of the Suffolk 
district courts. In addition to the references given by Senator Curtis (on 
page 27) the matter was referred to in the second Report of the Judicature 
Commission (House 1205 of 1921, page 55). The first recommendation 
was made by the Commission of 1876 (Public Document 32 of 1877, pp. 
8-10). It was renewed by the Joint Committee of 1886 (Senate No. 10 
of 1877, pp. 11-12). It was also recommended by the Finance Commission 
to the Mayor of Boston in its report of February 11th, 1920. 


In the report of 1876, the commission said: 

“  .. it should be remembered that the existing system of 
courts in the city is not the result of a well-defined plan made for 
the city as it is now bounded, but is a piece of patchwork, result- 
ing from the fact that the city has grown to its present size by the 
annexation of adjacent cities and towns, in some of which police 
or district courts were already established, while in others munic 
ipal courts have been created without careful consideration of the 
relation existing between the wants of the districts and the cost of 
the institution.” 


THE SUGGESTIONS AS TO CENTRAL CONTROL. 


A majority of one favors a chief justice of district courts. A minority 
of five prefers the Administrative Committee of the District Courts (see 
pp. 16-18). The suggestion of a chief justice calls to mind the comment 
of former Chief Justice Hall that seventy-two courts with more than 
two hundred justices was too much for one man to deal with properly. 
The Administrative Committee was created on the recommendation of the 
Judicature Commission, following a plan approved by the Association of 
District Court Justices, as “the one most likely to work in practice” (see 
Judicature Commission, 2nd. Report, pp. 33-37). The Administrative 
Committee has been an advisory body but as pointed out by the minority 
on page 16, it has accomplished much. The recommendation of the 
majority for two chief justices in Suffolk County (see report pp. 20-21) 
is as the minority says “somewhat incongruous” to say the least! 
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COUNTIES AS PAYMASTERS OF STATE OFFICIALS. 
In connection with the matter of cost to the counties, the tendency 
toward county domination of the administration of justice, which was 
discussed as a very serious tendency by the Judicial Council in its seventh 
teport (pp. 19-23) and in the ninth Report (pp. 47-49) because of actual 
conditions which threatened the interruption of judicial business, should 
be borne in mind. The Council then pointed out with reference to the 
decided cases that, “All the courts in the Commonwealth are state courts 
and that the judges and other officers of courts are not county servants, 
although they may be paid by the county by direction of the legislature”, 
and suggested: 
“. . . that it is worth consideration whether the whole chance 
of the danger which we have described might not be more effectively 
and permanently eradicated by making the entire judicial cost 
state-borne with a reassessment of a just part upon the several 
counties.” 


If there is to be a general revision and increase of the district court 
costs, it would seem to be an appropriate time for the legislature to con- 
sider this suggestion, instead of parcelling out. salaries through the 
counties at the expense of the taxpayers for officials who are state, and 
not county, officials. The whole problem of compensation of the officials 
of these courts is a difficult one, in which the taxpayers are necessarily 
interested. 

The New York Times of April 13, 1938, contains Mayor La Guardia’s 
protest against the cost of the city courts which he said was nearly 
$4,000,000 more than the cost of all Federal Courts in the country and 
out of proportion to services rendered—New York is New York; but the 
protest emphasizes the taxpayer’s interest in every community. 

For certain parts of the Commonwealth the suggestions of the Judi- 
cature Commission in regard to the Counties of Nantucket and Dukes 
County may, also, perhaps be worthy of consideration at this time from 
the taxpayer’s point of view. (See 2nd Report pp. 55-57.) 


NOTE ON THE REPORT OF THE SPECIAL COMMITTEE OF THE 
BOSTON BAR ASSOCIATION. 


This report, which is the result of a great deal of work by the com- 
mittee, undertaken at the request of a referendum vote of the members 
of the Boston Bar Association, was printed by direction of the Council of 
that Association merely as a basis for discussion, and not as a report the 
recommendations in which have been adopted by the Council of the Asso- 
ciation. It deserves careful reading whether we agree with the recom- 
mendations or not because of its scope and the care with which it has 
been prepared. It is therefore reprinted here merely as a basis for 
discussion. 

Without attempting to deal with the report as a whole, we comment 
now on only two matters in the interest of accuracy. 
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First—As to An Organized Bar. 

On page 42, in discussing the subject of an organized bar and the 
proposal (which now has the support of the Judicial Council*) that the 
organization should be worked out by rules of court, the committee says: 

“The objections to it are that it gives the bar little room for initia- 
tive and that, as the organization is a mere creature of the court, 
it cannot have that independence of the courts and that capacity for 
legitimate criticism which are among the most valuable qualities 
to be sought in a State Bar.” 


This statement seems to us to reflect an unsound, and, in our opinion, 
a humiliating, judgment of the Massachusetts bar. We see no more reason 
to suppose that a bar incorporated by legislative action would have any 
more initiative, or would be less a “mere creature” of the legislature, or 
would have any more independence either of the courts or of the legisla- 
ture, or more capacity for legitimate criticism of either, than a bar 
organized as a self-governing body by rule of court subject to the exist- 
ing constitutional authority of the court. If we agreed with the statement 
of the committee, we would oppose the organization of the bar, for if the 
bar has not character enough to be a responsibly independent body of inde- 
pendent lawyers under a judicially organized system subject to the con- 
stitutional authority of the court, it certainly has not character enough to 
warrant legislative organization. Our present opinion, however, is more 
favorable to the bar under organized responsibility. 


Second—As to the Judicial Council. 
On pp. 32-33, the committee refers to the theory upon which the 
Judicial Council is organized in language with which we can not agree. 
The only way of answering seems to be to quote the language of the 
Judicature Commission, which invented the Judicial Council, and let that 
commission explain the theory of its organization. That commission said 
on pp. 27-28 of its 2nd Report: 

“Some central official body is needed for the continuous study 
of questions relating to the courts. Such a body, the Commission 
believes, should consist partly of judges and partly of members of 
the bar. . . . It has been suggested that such a council should be 
given rule-making powers, but, in the opinion of the Commission, 
this is not necessary. The functions of the body should be those of 
a permanent judicature commission, with authority to investigate 
and with the duty of submitting an annual report to the Governor 
in regard to the work done in the courts of the Commonwealth, and 
making such suggestions as they deem advisable. The contents of 
such reports may then be used as a basis of study and recommen- 
dation by any one interested, and the legislature, the bar, the 
courts themselves and the people will be better informed than they 
ever have been befére in regard to the operation of this branch of 
the government. 

“It does not seem advisable that this body should be too formal 
in its character or in its deliberations. The main point is that 
there shall be an officially recognized body of judges and members 
of the bar who are expected to meet for the mutual exchange of 


* See 13th Report, p. 39, Massacnusetts Law QUARTERLY 


Preliminary Supplement to 
January-April, 1938 
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views and the discussion of practical questions, to whom suggestions 
may be made, and who will report annually. The Commission be- 
lieves that such discussions would gradually result in many 
valuable improvements in the courts of the Commonwealth and the 
methods of administration and practice.” 


Accordingly, the act recommended, by them, and adopted in 1924, 
(now G. L. (Ter. Ed.), ch. 221, §§ 34A-84C) provides that 
“There shall be a judicial council for the continuous study of 
the organization, rules and methods of procedure and practice of 
the judicial system of the commonwealth, the work accomplished, 
and the results produced by that system and its various parts. ... 
“The judicial council shall report annually on or before 
December first to the governor upon the work of the various 
branches of the judicial system. Said council may also from time 
to time submit for the consideration of the justices of the various 
courts such suggestions in regard to rules of practice and pro- 
cedure as it may deem advisable.” * 
F. W. G. 


* See also the last paragraph on p. 32 of that report. Cf. also p. 23 


The Law Scciety Journal for May will contain several discussions of 
the proposal for an integrated bar. 
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Che Commonwealth of Massachusetts 


REPORT OF THE COMMITTEE ON THE JUDICIARY 
OF ITS INVESTIGATION AND STUDY OF THE 
DISTRICT COURT SYSTEM. 


Boston, February 23, 1938. 
To the Honorable Senate and House of Representatives. 


This Committee was authorized to sit during the recess 
of the General Court by chapters 55 and 56 of the Resolves 
of 1937, which read as follows: 


CHAPTER 55. 


RESOLVE PROVIDING FOR AN INVESTIGATION AND STUDY DURING THE 
RECESS OF THE GENERAL CoURT BY THE COMMITTEE ON THE 
JUDICIARY RELATIVE TO THE District Court SyYsTEM OF THE 
COMMONWEALTH. 


Resolved, That the committee on the judiciary is hereby authorized 
to sit during the recess of the general court to make an investigation 
and study of the district court system of the commonwealth with a view 
to recommending such changes in said system as it may deem necessary 
or desirable. Said committee shall also consider the matter of salaries 
of justices, special justices, clerks and assistant clerks of district courts 
and also the matter of providing pensions for special justices of said 
courts. In making its investigation and study hereunder, said com- 
mittee shall consider the subject matter of so much of the governor’s 
address, printed as current senate document numbered one, as relates to 
the reorganization and consolidation of the district courts and providing 
full time service with adequate compensation for justices, so much of 
the twelfth annual report of the judicial council as relates to various 
plans for reorganizing the district courts, the appointment of auditors in 
motor tort cases in district courts and to extending limited equity juris- 
diction to district courts, and the subject matter of current senate docu- 
ments numbered one hundred and thirty-two and two hundred and 
ninety-five and current house documents numbered three hundred and 
seventy-seven, four hundred and twenty-one, four hundred and seventy- 
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two, five hundred and thirty-three, nine hundred, eleven hundred and 
fourteen, twelve hundred and forty-four, twelve hundred and ninety- 
five, thirteen hundred and sixty and thirteen hundred and ninety-three, 
and so much of the subject matter of house document numbered seven- 
teen hundred and fifty of the year nineteen hundred and thirty-six as 
relates to the subject matter of this resolve. Said committee may ex- 
pend for expenses and clerical and other assistance such sums, not ex- 
ceeding, in the aggregate, twenty-five hundred dollars, as may hereafter 
be appropriated. Said committee shall report to the general court the 
results of its investigation and study, and its recommendations, if any, 
together with drafts of legislation necessary to carry said recommenda- 
tions into effect, by filing the same with the clerk of the house of repre- 
sentatives on or before the first Wednesday of December in the current 
year. 


CHAPTER 56. 


RESOLVE PROVIDING FOR AN INVESTIGATION AND STupy BY THE Com- 
MITTEE ON THE JUDICIARY DURING THE RECESS OF THE GENERAL 
CoURT RELATIVE TO THE TRIAL OF CrviL AcTIONS IN DISTRICT 
Courts BY JURIES OF SIX. 

Resolved, That the committee on the judiciary is hereby authorized 
to sit during the recess of the general court to make an investigation and 
study of the subject matter of current senate document numbered 
seventeen, relative to the trial of civil actions in district courts by juries 
of six. Said committee shall report to the general court the results of 
its investigation and study, and its recommendations, if any, together 
with drafts of legislation necessary to carry said recommendations into 
effect, by filing the same with the clerk of the house of representatives 
on or before the first Wednesday of December in the current year. 


Subsequently, by order, the time for filing the report of 
the Committee under the two foregoing resolves was ex- 
tended to February 23, 1938. 


INTRODUCTORY STATEMENT. 


Pursuant to said resolve, chapter 55, your Committee 
held executive meetings in July and August of the current 
year, at which the employment of counsel was authorized. 
George P. Drury, Esquire, of Waltham, was so employed. 
His preliminary report was received at an executive meeting 
held October 5, 1937. Subsequently, the Committee held 
two well-attended hearings, at Boston and Springfield, 
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respectively, on the subject matter of both of said resolves, 
and also held fifteen additional executive sessions, making a 
total of two hearings and eighteen executive sessions. At 
certain of these executive sessions the members of the 
Administrative Committee of the District Courts, the 
members of the Committee of Five Justices and Five Special 
Justices, appointed by the Justices and Special Justices 
of the District Courts, and several Justices of various Dis- 
trict Courts appeared, by invitation. 

The Committee received suggestions in writing from the 
Administrative Committee, from the Committee of Five 
Justices and Five Special Justices, from the Bar Associa- 
tions of the City of Boston and of the County of Middlesex, 
from the County Commissioners of the County of Norfolk, 
and from numerous individuals. The Committee also had 
before it the biennial circular letters and annual statistical 
reports of the Administrative Committee, and the following 
reports of prior commissions and of the Judicial Council: 


Report of the Special Crime Commission, Senate, No. 125 of 1934. 

Report of the Special Commission on Public Expenditures, Senate, No. 
250 of 1934. 

Report of the Special Commission on Investigation of the Judicial Sys- 
tem, House, No. 1750 of 1936. 

First to Twelfth Reports of the Judicial Council, especially the Tenth 
and Twelfth Reports. 


The Committee has also given consideration to the legis- 
lative documents of 1937 referred to in said resolves, chapters 
55 and 56. 

The Committee also addressed a questionnaire to the 
justices of the district courts throughout the Common- 
wealth, as the result of which it received much helpful 
information. One fact in particular which was demonstrated 
by the answers to this questionnaire is that it is necessary 
to hold daily criminal sessions in all but a few courts. The 
custom is for the standing justice to hold the criminal session. 
In the larger courts, the special justices sit simultaneously 
with the standing justice and hear nearly all the civil cases. 
In the smaller courts, the standing justice hears also civil 
cases, calling in a special justice only in case of his absence 
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or in case an additional session is required. In the courts 
of intermediate size the practice varies. In the great ma- 
jority of the courts, however, the standing justice usually 
gets through for the day before 1 p.m., and devotes the rest 
of the day to his private practice. Some few special justices 
of some of the larger courts devote the greater part of their 
time to hearing civil cases. The great majority, however, 
devote most of their time to the practice of law, and sit in 
court only incidentally and occasionally. They are, how- 
ever, generally known and addressed by the title ‘“‘ Judge.” 

House, No. 1750 of 1936, Appendix H, Table I, beginning 
on page 84, gives in detail the number of days on which 
special justices of District Courts sat in 1934. The Tenth 
Report of the Judicial Council, Appendix A, on page 63, 
gives similar detailed information, adding the cost, for 1932. 
Information less detailed for 1928 and 1933 is given in 
Appendix B, Table I, beginning on page 88 of the same 
report. An additional table showing similar statistics in 
1936 for all counties except Barnstable and Nantucket is 
submitted herewith as Exhibit 1. This table does not 
include the Municipal Court of the City of Boston. 

Few, if any, of the standing justices try cases in court. 
Their practice, for the most part, is confined to probate, 
tax and office practice and conveyancing. 

In 26 of the larger courts there is enough business so that 
the standing justice, if so inclined, can give his entire time 
to the business of the court. In 24 other courts the business 
is so considerable that the standing justice, if so inclined, 
can give half or more of his time to the business of the court. 

The foregoing 50 courts transact 95.6 per cent of the civil 
and 92.7 per cent of the criminal business of the district 
courts of the Commonwealth, excluding the Municipal 
Court of the City of Boston. Their districts comprise 93 
per cent of the population of the Commonwealth, exclusive 
of said last mentioned court. 

Some of the smaller of the foregoing 50 courts and a 
number of the remaining still smaller courts are near larger 
courts, so that the standing justice could hear civil cases in 
the larger court; but this would require some waiting by 
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parties, counsel and witnesses, as compared with the present 
prompt service by special justices holding simultaneous 
sessions. 

Fourteen of the first 26 courts, and one of the second 24 
courts, are entitled by the existing law to three special 
justices. All the rest, excepting the district court of Nan- 
tucket, which has but one special justice, are entitled to two 
special justices. In those of the larger courts which have 
1,500 or more civil entries a year, it would be easily possible 
to keep busy on civil cases one full-time special justice in 
addition to the standing justice. The employment of addi- 
tional special justices at times in these courts, and the 
holding of extra sessions at times in the other courts, would 
be necessary if the Bar and public are to continue to be 
served as expeditiously and conveniently as is now done by 
the holding of simultaneous sessions in most of the 50 courts 
referred to, and in some of the smaller courts. 

Compilations of the statistics of the business of the district 
courts, except the Municipal Court of the City of Boston, for 
the past five years are herewith submitted as Exhibits 2 to 6, 
inclusive. 

A comparative summary for these five years is also sub- 
mitted as Exhibit 7. 


CRITICISMS OF THE COURTS. 


In considering any criticisms that have been made of the 
district courts, it must be borne in mind that both the 
Legislature and the public have shown confidence in them 
by increasing their business. In civil cases, the limit of 
jurisdiction, originally $300, has been increased from time 
to time and finally removed altogether. In criminal cases, 
these courts originally had jurisdiction only of petty offences. 
Now they have jurisdiction of all offences in which a sentence 
to State Prison is not mandatory. Since 1910 the civil 
business of all district courts outside of Boston has increased 
from less than 20,000 cases a year to more than 70,000. 
There has been a similar increase in criminal cases. New 
kinds of business, such as small claims and juvenile cases, 
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and supplementary process succeeding poor debtor process, 
have also increased. A comparison in the Tenth Report of 
the Judicial Council between 1918 and 1933 shows increases 
in civil business amounting in the average to several hundred 
per cent, and a large increase in criminal business. 

Originally there was a right of appeal to the Superior 
Court from all civil decisions of the district courts; now 
there is no such right. A person who desires a trial in the 
Superior Court must remove the case within a very brief 
time after entry. Questions of law are reported to the 
Appellate Division, from which an appeal lies to the Supreme 
Judicial Court. 

The popularity of the district courts doubtless results 
principally from the promptness with which they hear 
cases, and the desire to relieve congestion in the Superior 
Court doubtless accounts in large part for the numerous 
increases in their jurisdiction by the Legislature. Neverthe- 
less, such a great increase in the amount of civil cases 
brought, and so many successive increases in jurisdiction, 
indicate a considerable measure of confidence in the tri- 
bunals in which those cases have been brought and to which 
that jurisdiction has been given. 

There have, however, been certain criticisms of the 
district courts. Those which have arisen from such defects 
as lack of uniformity in decision, lack of information as to 
the recent statutes, and lack of judicial temperament, have 
been largely remedied by the biennial circular letters and 
other activities of the Administrative Committee, which 
have proved their usefulness. 

But the principal criticism is of the system of part-time 
judges, inherent in the present structure of the district 
courts. This criticism applies both to presiding and special 
justices, although less to presiding justices, who are more 
occupied with judicial work, and engage less in private 
litigation. 

Under this system, judges are in competition with mem- 
bers of the Bar practicing before them in building up a 
private practice. Their title and official connection with 
the court system present a strong appeal to many prospec- 
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tive clients, who imagine that they will be better off repre- 
sented by a person holding such a position of influence. The 
office of special justice is undoubtedly frequently sought 
largely for this purpose. The possibility of such exploitation 
of the judicial office is not in keeping with proper judicial 
standards. The feeling of practicing attorneys, that they 
are at an unfair disadvantage in competing for practice with 
judges who also practice, is known to be strong. This 
Committee finds it justified. 

It is unfair to a lawyer to ask him to try a case before a 
judge today, who was his adversary in some other litigation 
yesterday. Heat and friction often develop between opposing 
counsel. Sometimes each feels that the other is taking un- 
sound positions and technical advantages. For a judge 
himself to be in the forum and in the heat of conflict one 
day and on the Bench the next, sitting in judgment over 
cases presented by his erstwhile opponents, is not a proper 
situation. 

Similarly, lawyers engaged together on cases often form 
close associations and friendships. It is as bad for a judge 
to sit in judgment over cases presented by legal colleagues 
and legal associates as it is for him to sit in judgment over 
cases presented by his erstwhile adversaries and opponents. 

The evil results of having judges engage in private practice 
are particularly marked in motor tort cases. Due to the com- 
pulsory insurance law, these cases are usually defended by 
insurance companies. A part-time judge might find himself 
in the position of seeking a settlement with a lawyer repre- 
senting an insurance company one day, and then hearing 
as judge a case defended by that same insurance company 
the next day. 

The embarrassment of insurance counsel in trying before 
a judge with whom he is negotiating a settlement in another 
motor tort case, and the chagrin of a plaintiff’s attorney in 
trying a motor tort case before a judge who in his private 
practice defends such cases for insurance companies, are 
easily understood. 

The Supreme Judicial Court has taken cognizance of 
some of these difficulties and has adopted two rules, one 
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prohibiting a district court judge (either presiding or special) 
from practicing as an attorney on the criminal side of any 
court in the Commonwealth; and the other prohibiting 
special justices from practicing civilly in their own courts, 
except when their court serves a population of less than 
twelve thousand people. 

The rules read as follows: 


Ordered, By the Justices of the Supreme Judicial Court, beginning 
with the fifteenth day of January in the year of our Lord one thousand 
nine hundred and thirty-six, that no justice, special justice, clerk or 
assistant clerk of a district court shall be retained or employed or shall 
practice as an attorney on the criminal side of any court in the Com- 
monwealth. 

Ordered, By the Justices of the Supreme Judicial Court that, begin- 
ning with the fifteenth day of July in the year of our Lord one thousand 
nine hundred and thirty-seven, no special justice of a district court shall 
be retained or employed, or shall practice as an attorney, on the civil 
side of that court. This rule shall not be applicable to a special justice 
of any district court where the population of the district, according to the 
last preceding state or national census, shall be less than twelve thousand 
people. 


These rules do not cure the evils described above. They 
merely prevent some of the most flagrant cases. They do 
not take the judges out of motor tort litigation. Even in his 
own court, a special justice may employ another attorney 
to bring or defend a motor tort case, and remove it, and 
may then appear in the Superior Court. This, we are 
informed, is often done. Also, we have no doubt that a 
number of justices and special justices who do not them- 
selves try motor tort cases are partners in firms whose 
practice includes such cases. 

The evils and abuses described above are inherent in a 
system of part-time judges and utterly condemn the system. 
They can no Jonger be tolerated. The first and greatest 
need of the district courts is to do away with the system as 
quickly and as completely as possible. It is to this problem 
that the Committee has devoted the major part of its 
attention. 
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FAILURE TO RELIEVE CONGESTION IN SUPERIOR COURT. 

That the Fielding act, requiring motor tort cases to be 
brought originally in the district courts, has not had its 
expected effect of keeping many motor tort cases out of the 
Superior Court is shown by the following figures furnished 
by the Administrative Committee for the period since 
October 1, 1934, when that act took effect: 





1934, Oct. 1, 1935, Oct. 1, 1936, Oct. 1, 


to to to 
1935, Sept. 30. | 1936, Sept. 30. | 1937, Sept. 30 
Total motor tort cases entered . . 27,800 20,568 28,081 
Total of such cases removed by plaintiffs 3,432 4,967 6,456 
Total of such cases removed by defendants 4,277 3,850 4,929 
Total of such cases removed by both parties 52 108 | 115 
Grand total removals of motor tort cases 7,761 8,925 | 11,500 


In the year before this law took effect, 1933-34, there 
were 21,286 actions of tort of all kinds entered in the district 
courts. In 1936-37 the total tort entries were 32,260. 
Subtracting from this figure the 11,500 motor tort cases 
removed leaves 20,760. In other words, there now remain in 
the district courts fewer tort actions than were brought 
in those courts before the Fielding act took effect. And 
when we consider that the total removals to the Superior 
Court in 1933-34 of contract and all others, as well as tort 
actions, were only 3,626, and that the contract actions in 
that year numbered 34,859, it is apparent that little, if 
any, relief is now afforded by the act to the Superior Court. 

The great possibility of relief to the Superior Court, if a 
larger proportion of the motor tort cases can be kept in the 
district courts, is shown by the following figures for the year 
ending June 30, 1937, furnished by the Judicial Council: 


Total original entries in Superior Court in all counties . . . 6,887 
Total entries on removal from district courts in all counties . 16,828 


The figure 16,828 includes 6,131 removals from district 
courts in Suffolk County. These include the removals 
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from the Municipal Court of the City of Boston. No 
removals from that court are included in the figures furnished 
by the Administrative Committee. 


FINDINGS AND RECOMMENDATIONS. 
I. General Conclusions. 


The hearings before the Committee, and the discussions 
in its executive sessions, have related almost entirely to the 
subject of district court reorganization, under which designa- 
tion we include any changes in the structure and salaries 
of the district courts. The Judicial Council and several 
recess commissions have considered and reported on this 
subject, without legislative result. We have therefore 
considered it our chief duty to unite, if possible, on some 
plan which will meet with general approval, and will at 
least be a step forward in increasing the confidence of the 
people in their district courts. Only by such increase of 
confidence, we believe, can litigants in large numbers be 
added to those now willing to leave to those courts the 
determination of the facts in their cases. If we can propose 
a plan which meets with general approval, the result in our 
opinion will justify the time spent, to the exclusion of many 
matters which otherwise we would gladly have considered 
and reported upon. 

The Committee has unanimously agreed upon the follow- 
ing main propositions: 

1. The ideal toward which we should strive is full-time 
judges, who do not practice law. 

2. In many courts this ideal is now possible of accomplish- 
ment, so far as the standing justices, at least, are concerned. 

3. No attorney who is directly or indirectly interested in 
motor tort cases in his private practice should sit in such 
pases as a judge. 

4, There are more special justices than are needed to do 
the work of the courts. 

5. The salary schedule adopted fifteen years ago is 
inadequate. 
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6. Salaries should be based upon the duties required of 
the justice rather than on the population of the district. 

7. The daily compensation paid to special justices is 
inadequate. 

8. The compensation for service in the Appellate Division 
under the existing system is inadequate. 

9. Some measure of centralized control of the district 
courts is desirable. 

10. Such centralized control should be exercised through 
county representatives of the controlling officer or body. 


II. Specific Recommendations. 
A. 
OUTLINE OF PROPOSED BILLs. 


We recommend the passage of a bill, Appendix A, as to 
the details of which we are not unanimous, but which 
represents in some details the unanimous, and in every 
detail the majority, opinion of the Committee. Its pro- 
visions are in substance as follows: 

1. A schedule of the courts, arranged in groups according 
to the business transacted, with salaries of $7,000 for the 
justices of the 26 largest courts, $6,000 for the justices of 
the next 24 courts, $3,500 for the justices of the next 12 
courts, and $2,700 for the justices of the remaining 10 courts. 

We believe the salary schedules provided in all cases are 
proper and justified by the general increase of civil business, 
and the great increase in criminal business, since the salaries 
were established in 1923, and by the restrictions upon the 
practice of the justices imposed by the bill. We also are of 
opinion that the full-time salaries proposed will be adequate 
at least for new appointees, at the different rates applicable 
to districts differently situated and with different amounts 
of business, and that the remaining salaries of $3,500 and 
$2,700 are adequate compensation for the part-time service 
required. 

In support of our action in substituting business for 
population as the basis of our grouping, we call attention 
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to the following statement of the Judicial Council, in its 
Tenth Report: 


. . . population gain is no reliable measure of gain in business. The 
population of many judicial districts has remained nearly stable, while 
business has doubled, sometimes trebled. 


Furthermore, we can see no justification whatever for the 
present system, which, for exactly similar work, with no 
appreciable difference in quantity, establishes a long series 
of infinitesimal differences in salary, based upon slight 
differences in population. 

A table showing the civil and criminal business, in the 
different courts in our schedule, with the salaries and re- 
strictions proposed, is submitted herewith, as Exhibit 8. 

2. Restrictions on the practice of the standing justice, 
forbidding the practice of law in the first two groups, and 
in the two remaining groups requiring the justice to refrain 
from all practice in the superior and district courts, from 
being directly or indirectly interested as counsel in motor 
tort cases, and from being a partner in, or associated with, 
a firm which accepts such cases. 

While there is not at present enough business in districts 
of the second group to keep a judge occupied for his full 
time, there are very few courts of this group which do not 
border on larger courts into which such a judge may be 
called for part-time work. Also such judges may be called 
into the Appellate Division, and their courts are likely to 
increase in business both from natural growth and through 
the annexation of other courts to them. For these reasons, 
and because of the evils which sometimes result when 
judges are also practicing lawyers, we believe that these 
courts should be made, for the future, full-time courts. 

We have no idea, however, of imposing hardship on those 
justices who now conduct their courts well and also have a 
large private practice. We therefore recommend — 

3. A provision in substance that any district court justice 
now in office, at his option, instead of accepting the salary 
given to him by our proposed act, with the restrictions on 
practice thereby imposed, may remain at the salary given 
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him‘ by existing law, with no restrictions additional to those 
now existing, except that he shall not hear any motor tort 
case if he has such cases in his private practice. 

We allow one year from the effective date of the act, 
during which a justice may accept the higher full-time 
salary. The pay of a special justice is to be based on the 
full-time salary, whether or not the justice accepts it. 

4. We also recommend a provision that the increased 
salaries which we propose for justices shall not affect the 
salaries of clerks and assistant clerks. Representatives 
Kirkpatrick, Bond, Cohen, White and Lane reserve their 
rights to move that the salaries of clerks and assistant 
clerks be increased. 

5. We recommend a provision that no special justice who 
is directly or indirectly interested as counsel in any motor 
tort case, or who is a partner in or associated with any firm 
which accepts motor tort cases, shall hear any motor tort 
case, coupled with the requirement that, after the act takes 
effect, every special justice who desires to hear motor tort 
eases shall, before hearing any such case, file a statement 
with the clerk that he has not, either at present or in con- 
templation, any such interest in any motor tort case as is 
above described. Representative Cohen reserves his right 
to object to this provision. 

It is believed that the restrictions which we propose on 
the practice of the justices and special justices will do more 
than could be accomplished by any other means to do away 
with the criticisms hereinbefore mentioned, to increase the 
confidence of attorneys and the public in the district courts, 
to reduce removals in motor tort cases and in other cases, 
and thereby to take some of the burden from the Superior 
Court. This effect, we think, will come very rapidly, for 
as the result of inquiries we are satisfied that the number of 
justices now in office who will accept the new salaries subject 
to the new restrictions will far exceed the number of those 
who will elect to remain at the existing salaries, with the 
existing restrictions and the choice of refusing to hear motor 
tort cases in court or refusing to accept them in practice. 

6. We recommend a provision that no further special 
justices be appointed. 
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This provision is recommended in the expectation that, 
under some plan hereafter to be adopted, all specials shall 
at some time become full-time justices. 

7. The Committee is of opinion that central control of 
the district courts is desirable, and that the central body 
which exercises control should have power to designate a 
justice in each county to assist it. They are, however, 
divided in opinion as to whether this control should be 
exercised by the Administrative Committee or by a Chief 
Justice. Those who favor the Administrative Committee 
are of opinion that this Committee has done excellent work 
with the merely advisory powers which it has been given; 
that it has used frank criticism, where that was needed, and 
tactful suggestion where that seemed the better course; that 
with more power it can do even better work; and that it is 
unwise to ‘‘scrap” or subordinate existing machinery which 
has done so well. They refer to the recommendation of the 
Judicial Council, in its current report, that this power be 
given to the Administrative Committee, and suggest that 
it is a poor reward for unselfish and diligent service to refuse 
these powers to that committee. They fail to see any justifi- 
cation for the annual cost to the Commonwealth of a salary 
of $9,000, plus clerk hire and other expenses, involved in 
creating one more judicial office for appointment by the 
Governor. 

Those who favor a Chief Justice rest on the arguments 
that one-man control is better than the control of three, 
and that a Chief Justice could give his entire time to admin- 
istration, while the Administrative Committee is busy with 
its own courts, and with Appellate Division work, as well 
as with administration. They also point out that the most 
recent special commission on this subject recommended a 
Chief Justice. 

The majority of the Committee favor a Chief Justice. 
The minority, consisting of Senators Goodwin and Curtis 
and Representatives Kirkpatrick, Innes, Tarr and Comer- 
ford, reserve the right to oppose this and to favor adminis- 
trative control by the Administrative Committee. The 
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respective recommendations of the majority and minority 
follow. The bill of the majority is submitted herewith as 
Appendix B. 

Majority. 

(a) Central control of assignments of justices and special 
justices in the Commonwealth outside of Suffolk County 
by a Chief Justice appointed by the Governor. 

(b) Power to the Chief Justice to appoint a presiding 
county justice in each county except Suffolk, and except 
counties combined as hereinafter provided, who under his 
general control shall supervise and may make assignments 
in his county. 

(c) Power to the Chief Justice to combine any two or 
more adjoining counties, either of which in his opinion is 
too small to constitute an assignment district by itself, into 
one such district, under a single presiding district justice, 
with powers in the district like those of a presiding county 
justice. 

For example, it would be unreasonable to have a justice 
with supervisory powers in Dukes or Nantucket, with only 
one court, or in Barnstable, Franklin or Hampshire, with 
two courts, except in conjunction with some other county 
or counties. 

(d) The Chief Justice to have power over the days and 
hours of civil and criminal sessions and the hours during 
which the clerks’ offices are to be kept open. 

(e) The Chief Justice to have a salary of $9,000, payable 
by the Commonwealth. 

(f) The Chief Justice to receive from the Commonwealth 
an allowance for clerk hire, stationery and other expenses. 

(g) The Chief Justice to have an office in the new Suffolk 
County Court House. 

Minority. 

The bill favored by the minority contains the following 
provisions: 

(a) Central control of assignments of justices and special 
justices in the Commonwealth outside of Suffolk County by 
the Administrative Committee. 
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(b) Power to the Administrative Committee to appoint a 
presiding county justice in each county except Suffolk, and 
except counties combined as hereinafter provided, who under 
their general control shall supervise and may make assign- 
ments in his county. 

(c) Power to the Administrative Committee to combine 
any two or more adjoining counties, either of which in their 
opinion is too small to constitute an assignment district by 
itself, into one such district, under a single presiding district 
justice, with powers in the district like these of a presiding 
county justice. 

(d) Administrative Committee may fix time of opening of 
any district court, may fix hours during which clerk’s office 
shall be open, and, on petition of fifteen members of the 
Bar resident in any county, or of one member in Dukes 
County or Nantucket, may establish the number of days of 
civil and of criminal sessions. 

8. We recommend a provision increasing the compen- 
sation for service on the Appellate Division from $15 to 
$25 per day, and providing an adequate allowance for travel 
and expenses. 

B. 
COMPENSATION OF SPECIAL JUSTICES. 

The per diem compensation of special justices, especially 
in the larger courts, where their services are most needed, 
is substantially increased by the increases in salary given 
to the justices. 

We are not in favor of guaranteeing minimum compen- 
sation to special justices in the State at large. In Berkshire 
County, in 1936, the largest total sum paid to all the special 
justices in any court was $662.50. The justice of the court 
in which this sum was paid serves as presiding justice of the 
Appellate Division for the Western District, member and 
secretary of the Administrative Committee of the district 
courts, and member of the Judicial Council. The latter sits 
only in Boston, the Administrative Committee travels about 
the State, the Appellate Division district covers the western 
counties, including Worcester. It is obvious that this 
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justice must be absent from his court on official duties more 
days than in other courts. In the busy Newburyport court, 
whose justice is a member of the Administrative Committee 
and sits in the Appellate Division, the amount paid to all 
specials in the same year was $855.42. There are 20 courts 
in each of which in 1936 all the specials received less than 
$500. This does not include the two Barnstable courts and 
the Nantucket court, as to which we have no information 
for 1936. In 1934, the first district court of Barnstable paid 
$253, the second, $200, and the Nantucket court, $21. In 
1936, in each of 38 courts, in which we may safely include 
the three last mentioned, the total paid to all the special 
justices was less than $1,000. 

To guarantee such sums as these would be absurd. To 
guarantee larger sums than have heretofore been paid 
would be a waste of public money. Superfluous special 
justices should not be invited to remain by paying them for 
not working. 

C. 
Fuutit-TimMe JUsTIcEs. 

It will be apparent from the foregoing that we believe 
that eventually the specials should become, or be replaced 
by, full-time justices. We have had under consideration 
two plans for this purpose. 

One of these plans contemplates the designation in each 
county, where the civil business justifies it, of certain special 
justices who will serve in different courts in the county as 
business requires; that they will give their full time to their 
duties; and that the remaining special justices will be called 
upon only in emergencies. It is proposed that they be desig- 
nated by the Chief Justice of the Superior Court and by the 
officer or body given central control of the district courts, 
or by some larger group of judges which would include 
these; that they be paid adequate salaries; and that they 
be required to serve as motor tort auditors, when appointed 
by the Superior Court, without additional compensation. 

The second plan will be found set out in the minority 
report of Senator Considine. 
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While we believe that one or the other of these proposi- 
tions, or something along the same line, is bound to come, 
we do not believe that the time is yet ripe for putting any 
such plan into effect in any considerable number of counties. 
It is possible that in Suffolk County enough business may 
be found to justify salaries to all the 19 special justices, 
with an opportunity to devote full time and receive adequate 
pay to a majority of the 19. In all other counties the adop- 
tion of such a plan would either force out too many of the 
special justices, or impose an undue burden on the county. 
It is our feeling that in these other counties the problem 
will solve itself by a gradual choice, on the part of the special 
justices themselves, between their private practice and their 
court work. 

This, we believe, will come about without hardship to 
anybody. We believe that under the bill which we recom- 
mend the compensation of those special justices who elect 
not to take motor tort cases in their private practice will 
be greatly increased. 

D. 
SUFFOLK COUNTY. 

As to Suffolk County, the committee is divided. One 
group, constituting a majority, recommends the following 
plan, set forth in the accompanying bill, Appendix C: 

1. A salary of $5,000 for each of the 19 specials, on the 
understanding that they shall devote their full time to their 
duties as hereinafter set forth, and shall not practice law. 
The present specials are to be given a year to decide whether 
or not they will aecept the salary, subject to the restrictions. 

2. Each of these specials to serve as auditor in the Superior 
Court, if appointed, without additional compensation until 
his total per diem pay as justice and as auditor in any 
calendar year reaches $5,000, after which he shall receive 
pay in either capacity at the per diem rate until his total 
compensation per year in both capacities equals $7,000. 
No such special justice to receive more than $7,000 from 
the county in any calendar year. 

3 One of the standing justices in Suffolk County to be 
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designated by the Governor as Chief Justice of the district 
courts in that county outside of the Municipal Court of the 
City of Boston. Said Chief Justice to regulate the civil 
days and assign special justices as needed in the several 
district courts. 

The second group favor the bill, except that they prefer 
a guarantee of $3,000 for each of the 19 specials without 
restriction on their practice, instead of a $5,000 salary with 
such restriction. 

tepresentatives Bond and Tarr favor the $5,000 salary 
with restriction, but object to the designation of one of the 
standing justices of Suffolk County by the Governor as 
Chief Justice of the district courts in that county outside 
of the Municipal Court of the City of Boston. 

Senators Goodwin and Curtis and Representative Kirk- 
patrick object both to the $5,000 salary with the restriction 
and to the designation of a Chief Justice, as above described. 

Senators Goodwin and Curtis and Representatives Kirk- 
patrick, Bond and Tarr state as one of the reasons for their 
objection to the proposed designation of one of the standing 
justices in Suffolk County to be Chief Justice of part of the 
district courts in that county, that, in their opinion, the 
designation of a judicial officer to perform certain duties is 
a function of the Judicial Department rather than of the 
Executive. The Legislature has itself assigned duties to 
existing judicial officers. It has in several other cases 
authorized a judicial officer to select another judicial officer 
to perform certain assigned duties. 

So far the power given to the Governor has been only to 
appoint new judicial officers, not to designate the duties to 
be performed by existing judicial officers. To bring the 
Executive Department into the administrative functions 
of the courts in this manner, in their mind, exposes the 
courts to a suspicion of political influence. Also, they regard 
it as somewhat incongruous to have a Chief Justice of the 
district courts outside of Suffolk County, a Chief Justice of 
the Municipal Court of the City of Boston, and a Chief 
Justice of the district courts in Suffolk County outside of 
the Municipal Court of the City of Boston. 
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If we must establish a new office, they say, let us be 
contented with having established the appointive office of 
Chief Justice of all the district courts other than the Munic- 
ipal Court of the City of Boston; and, if that Chief Justice 
is to have control over part of Suffolk County, consistency 
and harmony seem to require that he be given the same 
power of designating a presiding justice in that county as 
is given to him in other counties. 

In their opinion the creation of the new appointive office 
of Chief Justice in itself brings enough possibility of poli- 
tics into the courts, without adding the extraordinary and 
perhaps unconstitutional requirement that the Executive 
designate one of the standing justices in Suffolk County to 
be Chief Justice of certain courts in that county. 

Senator McSweeney and Representative Innes reserve 
their rights on all the special plans for Suffolk County at 
the present time. They feel that the state-wide plan should 
go into effect in Suffolk outside of the Municipal Court of 
the City of Boston for a period, before any special plan for 
that county alone is adopted. Also they are of opinion that 
the special justices of the Municipal Court of the City of 
Boston should have the same restrictions on their private 
practice as other special justices in Suffolk, together with 
additional salary to compensate them for their loss of 
business. 

EK. 
Non-Support CasEs. 


We have had under consideration the question of giving 
to district courts civil jurisdiction in non-support cases, 
without superseding the existing jurisdiction of the Probate 
Courts in such matters. 

We recognize that district courts are well equipped, 
through their probation departments, to collect money; but 
are sometimes handicapped by the burden of proof and other 
technicalities of criminal procedure. In criminal proceed- 
ings, however, the wife may obtain support for herself and 
her children even though living with her husband. It would 
seem that this right should be preserved on the civil side. 
If this is done, should there not be an express provision that 
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no decision in such a case should be res judicata on the 
question whether either party is living apart from the other 
for justifiable cause? It would seem that probably that 
question should be left to the Probate Court. 

No recommendation is made at this time. 


F. 

RELIEF OF SUPERIOR Court 1n Motor Tort Cases. 

We have already indicated our appreciation of the im- 
portance of this subject, and we believe that our suggestions 
already made will bring a considerable measure of relief to 
the Superior Court. Numerous measures to apply force to 
keep cases in the district courts have also been suggested. 
We hesitate, however, to compel litigants to accept any 
jurisdiction against their will until it is seen what the effect 
will be of the less drastic measures which we have proposed. 
These measures, involving more or less force, are as follows: 


1. Juries of Six Men in the District Courts. 

Assuming, without deciding, that a party can constitu- 
tionally be compelled to accept a jury of six men instead of 
twelve, we are somewhat fearful of the danger of clogging 
up the district courts as the Superior Court is now clogged, 
and of the expense of additional officers and accommoda- 
tions. The Committee recommends that this subject be 
further studied in some jurisdiction where it is now in 
operation. 


2. Restrictions on the Right of the Defendant to Jury Trial. 

We assume that it is constitutional to provide that a 
person who registers a motor vehicle in this Commonwealth, 
or who operates a motor vehicle on the public ways of this 
Commonwealth, or who obtains a license to operate motor 
vehicles in this Commonwealth, thereby waives a trial by 
jury in any action arising out of the operation of any motor 
vehicle so licensed or driven for which he is responsible, or, 
if he is licensed to operate, arising out of his own operation 
of any motor vehicle anywhere. It also would be possible, 
we assume, to restrict this waiver to a limited class, as, for 
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example, to actions in which the damages stated in the writ 
are $1,000 or less. We doubt if many motor vehicle tort 
actions are now brought in which the damages claimed are 
$1,000 or less, although we have no doubt that the number 
would be increased if such a limited waiver were compelled. 

We doubt, however, the fairness of making one side waive 
jury and leaving the other side free to claim jury. It would 
be fairer to repeal the Fielding law, and provide in motor 
tort cases, as now in other cases, that a plaintiff who elects 
to bring his action in the district court waives jury, and 
that the classes of defendants above described shall be 
deemed to waive jury in any case brought in a district 
court. This may be the ultimate solution, but we make no 
recommendation relative to it at this time. We suggest it 
as a proper subject for further consideration. 

3. District Court Judges as Auditors. 

It has been suggested that the present right of removal 
to the Superior Court be taken away, and that, instead, 
either party, before trial, may file a request that the district 
judge file a report like an auditor’s report, and that upon 
the filing of such a report the unsuccessful party have a right 
of appeal, and that at the trial in the Superior Court the 
judge’s report have the weight of an auditor's report, with 
the further right to introduce additional evidence. 

The Committee believes that this suggestion doubtless 
would provide more work for the district courts, but whether 
or not it would result in a good many cases being tried 
twice, which now are disposed of in the district court, 
seems to us problematical. We submit this subject for 
further consideration, without recommendation. 


4. Jury Fees. 


This subject is submitted for further consideration, with- 
out recommendation. 


5. Removal Bonds. 


We make no recommendation on this subject, but submit 
it for further consideration. 
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6. County Venue. 

[t has been proposed that all the district courts in any 
county, or at least the court at the county seat, have cog- 
nizance of any transitory action which under existing laws 
may be brought in any one of the district courts in that 
county. We have considered and discussed this matter, 
but make no recommendation at this time, and suggest 
that the matter be further considered. 


G. 
FURTHER SUBJECTS OF INVESTIGATION. 
1. Abolition of Some District Courts. 

There is a strong opinion that some of the smaller district 
courts should be abolished, and their districts added to 
those of neighboring courts. We are in doubt which ones 
it is now feasible to abolish. In deciding questions of this 
kind, travel to the spot is very helpful. We believe the 
subject deserves further investigation and consideration. 


2. Abolition of Trial Justices. 

Just why trial justices should continue to function within 
the districts of district courts is not entirely clear. We make, 
however, no present recommendation, but believe the sub- 
ject deserves further investigation and consideration. 


3. Change in System of Criminal Appeal in the Municipal 
Court of the City of Boston. 

We heard an eloquent argument in favor of providing 
for appeal before instead of after trial in the Municipal 
Court of the City of Boston, which has been carefully con- 
sidered; but no action is recommended at this time. 


4. Retirement of Special Justices. 

The existing obstacle to the retirement of special justices 
is the variable amount of their compensation. If the bill to 
establish salaries for special justices in Suffolk County 
becomes law, we will then have in that county a less un- 
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certain basis on which to work. We therefore believe this 
subject is a proper one for further investigation and con- 
sideration. 


H. 


RESOLVE FOR INVESTIGATION. 
We accordingly recommend the passage of a resolve for 
the investigation of the subjects set forth under E, F and 
G above, submitted as Appendix D. 


I. 
CONCLUSION. 

It is our feeling that if we have offered a solution of our 
main problem which will meet with approval, our work has 
been well done. We have, however, carefully considered 
each and every one of the bills submitted to us for con- 
sideration. Most of their subject matter is hereinbefore 
thoroughly discussed. As to all matters in which there is 
difference of opinion, the rights of the minority to object 
hereafter are reserved. 


ANGIER L. GOODWIN. 
WM. H. McSWEENEY. 
LAURENCE CURTIS. 
WILLIAM E. KIRKPATRICK. 
CHARLES J. INNES. 
RUFUS H. BOND. 
FREDERICK H. TARR, Jr. 
JOHN THOMAS COMERFORD. 
THOMAS J. LANE. 

JAMES F. TOBIN. 

JOHN PHILIP WHITE. 
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SUPPLEMENTARY STATEMENT BY SENATOR 
LAURENCE CURTIS. 


This is a further word as to the district courts of Suffolk 
County. 

The plans in the main report for salary increases and full- 
time service of certain judges in the district courts of Suffolk 
County seem to me incomplete unless they also include 
some provision for central supervision of these courts, 
including the Municipal Court of the City of Boston, and 
the serving of the judges of these courts interchangeably in 
any of them. That means partial consolidation. In addition 
to the Municipal Court of the City of Boston there are 
now in Suffolk County eight outside district courts, each 
independent of the Municipal Court and of each other. 
Much more effective use of additional full-time judges 
could be made with such partial consolidation. The com- 
plete independence of all these courts in this small, thickly 
settled area does not seem a sane arrangement in this day 
and age. 

Partial consolidation is here urged, not just for the sake 
of greater efficiency and better administration, but as a 
necessary step in the effort to get away from the system of 
part-time judges and gradually substitute full-time, ade- 
quately paid judges — the main objective of this whole 
report. 

The consolidation of these courts has been urged again 
and again: by the Commission on the Inferior Courts of the 
County of Suffolk (House, No. 1638 of 1912); by the Special 
Commission on Public Expenditures (Senate, No. 250 of 
1934, page 33, and draft act, Appendix P); by the Special 
Crime Commission (Senate, No. 125 of 1935, page 121); 
by the Judicial Council in its Tenth Report (Public Docu- 
ment No. 144 of 1935, page 15); by the Special Committee 
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on Study of the Judicial System of the Bar Association of the 
City of Boston, just published (Bar Bulletin, Special No. 
133, February, 1938, page 5, footnote). 

A bill looking to the partial consolidation of these courts 
was submitted by the Wragg Commission and has been 
resubmitted to the Legislature several times since. To 
meet objections to this bill a new draft has been prepared, 
drawn with the idea of providing as simply as possible for 
some central supervision of these courts and for the serving 
of the judges interchangeably on any of them as occasion- 
ally required. Believing that it will serve a useful purpose 
to have this draft printed, I annex it hereto (see Appendix E). 

The proposed amendment of section 52 of chapter 218 
of the General Laws, appearing in section 10 of the draft, 
is the heart of the bill. The rest consists largely of minor 
changes in other sections of the existing law made necessary 
by the new form of section 52. 


LAURENCE CURTIS. 
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MINORITY REPORT. 


It is an uncontroverted fact that our district court system, 
which is an outgrowth starting in 1833 of the ancient trial 
justice system, is primitive and antiquated. 

It is not only distasteful but contrary to public respect for 
our judicial system to permit members of the judiciary to be 
judges in the morning, corporation counsel and bank attor- 
neys in the afternoon, and represent petitioners in probate 
court the following day. Not until judges are kept on one 
side of the Bench, rather than on both sides, will the public 
have confidence in our district courts. 

Some district court judges are prone to send criminal 
matters to the Superior Court rather than dispose of them 
when they, themselves, know that there is insufficient evi- 
dence to convict. One cannot expect to build public con- 
fidence in a court that lacks confidence and courage to make 
its own decisions. 

We have a serious problem confronting us; the cure must 
be far-reaching in order to be effective. The public has the 
right to demand an honest attempt to eliminate evils existent 
in its creation. 

The majority report for reorganization of the district 
courts does not, in my opinion, offer any practical solution 
for our district court problems. This Commission was 
created by a legislative act more than eight months ago to 
investigate and study the district court system of the Com- 
monwealth and to report to the General Court the result. 

The majority report fails to offer a cure, although it 
admits a change to full-time judges is essentially necessary. 
All this report does is to advocate an increase in salaries. 
I fail to see how a mere increase in salaries will solve our 
problem. 

In turn, I advocate the setting up of a district court on a 
basis parallel, at least in part, to our present Superior Court 
system: 
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(a) That the district court shall function under the direc- 
tion of a Chief Justice. 

(b) The appointment of judges in such counties as is 
necessary on a circuit system within the limits of the county. 
As the result of a survey of the business of the various courts, 
I recommend the appointment of the following additional 
number of judges: 


Barnstable : : - Nantucket . .- 
Berkshire. , ‘ . 1 Norfolk ; ; : ; 4 
Bristol ; ; . 4 Plymouth ; ; 2 
Dukes . ; : - Suffolk ; . 2 
Essex . ; 5 Worcester . ; . § 
Franklin ; ae — 
Hampden . ; { Total d4 
Hampshire 

Middlesex ; . 16 


(c) That all judges, including the Chief Justice, be full 
time, and be barred from all practice of law. 

(d) The continuance of the Administrative Committee in 
its present capacity, which is purely advisory. Since it has 
proven its inability to cope with admitted abuses and to 
correct existing defects, its function should be merely ad- 
visory to the Chief Justice and the Legislature. 

(e) Equal pay for equal work. I feel that salaries should 
not be set up geographically but commensurate with services 
rendered. The scales of justice are not balanced with gold. 

1. Chief Justice, $10,000. 

2. The judges in all counties shall receive $7,000. 

(f) That there be no further appointment of special 
justices. 

With the adoption of this modified circuit court, and with 
the substitution of full-time judges, and with adequate 
compensation for such service, I feel that the people of our 
Commonwealth will have justice dispensed efficiently, 
effectively and expediently. 

Justice should not only be just, but should have the 
appearance of justice. 

WALTER L. CONSIDINE. 
TERRANCE J. LOMAX, Jr. 
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SUPPLEMENTARY STATEMENT. 


The report and the schedule of increases in salaries would 
seem to indicate that the standing justices should be put 
out of practice, either because by reason of their contro- 
versies with the Bar they may become prejudiced, or be- 
cause it is the desire of the Bar at large to get the business 
for themselves. The report states that few if any standing 
justices try cases in the courts, and that their practice for 
the most part is probate, tax, office matters and conveyanc- 
ing. Certainly such matters should give no rise to bad 
feeling between the standing justices and the Bar. There 
cannot be much controversy in those matters, so there 
appears to be left only the desire of the Bar to get the busi- 
ness which justices are supposed to have. Under this 
situation it is rather difficult to understand why the salaries 
of the justices should be raised to take them out of conten- 
tious practice when they have no such practice. If the 
reason is to permit other lawyers to get the practice, that 
is another thing, but it seems to be hardly worth the expendi- 
ture of $152,000 to accomplish it. 

According to this report about the only trouble in the 
district courts is caused by the motor tort cases. The trial 
of these cases in practice by the standing justices apparently 
is negligible. It would seem, however, that the real trouble 
lies with the special justices whose duties have been ex- 
panded beyond the original conception thereof. In many 
courts they sit as often as the standing justice, taking entire 
charge of the civil business. It is submitted that this was 
never the original idea which called for the appointment of 
special justices. In the probate court, for example, when 
the business warranted it, it has been the custom to appoint 
another full-time judge. The practice of using the special 
has grown to such an extent that it might be difficult to 
change now. 
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There appears to be offered no solution for the difficulty 
under which most of the district courts are laboring by 
reason of the rule laid down by the Supreme Judicial Court. 
The plan suggested in the report will make it more difficult. 
A special justice may now bring a motor tort case in a court 
adjoining that of the parties. Under the proposed sugges- 
tion this will be denied him. He must give up motor tort 
eases. Inasmuch as a large majority of the special justices 
sit very seldom, and receive a small compensation each 
year therefor, it could be readily seen that their lot is made 
worse. Their per diem may be greater, but if they have to 
give up automobile cases there will be few special justices 
left to sit; one or two motor tort cases will be worth more 
than their compensation. It may be that the Bar feels 
that as present constituted the standing justices and the 
special justices are prejudiced. It is rather singular, how- 
ever, that cases are removed in great number by both plain- 
tiffs and defendants, which would seem to indicate that the 
removal of cases depends upon the feeling of the individual 
attorney, which is perfectly natural. At any rate, it would 
seem to indicate that the Bar feels that the judges are not 
biased in one direction only, and that the feeling of bias 
or prejudice may be due in some degree to the individual 
feeling of each particular attorney. 

The motor tort case issue is apparently the nub of this 
controversy over reorganization, and if special justices are 
required to give up motor tort cases, as has been said before, 
there will be very few special justices left to carry on the 
necessary work of the court when the standing justice is on 
vacation or ill, or when the business of the court might 
require simultaneous sessions to accommodate litigants. 
This gives rise to the suggestion, why not repeal the Fielding 
act? This appears to be working pretty well. Plaintiff’s 
attorneys, who probably comprise 90 per cent of those liti- 
gating, appear to be satisfied with it. The insurance com- 
panies apparently by the many removals appear to be 
satisfied with it, and the Superior Court has risen to the 
occasion by appointing enough auditors to handle the 
business. If at any time there is a shortage of auditors it 
can appoint more. Litigants get speedy disposition of their 
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cases. The lawyers are generally satisfied. These auditors 
do not practice motor tort business, but they have a right 
to engage in other practice, even to the extent of trying 
cases in court, concerning which no complaint appears to 
be made. Repeal of this act would do away with a good 
deal of clerical work in the district courts. Why not put 
all automobile cases in the Superior Court and let them be 
sent to auditors right away? Inasmuch as the motor tort 
business appears to be the only thing of importance bother- 
ing in the district courts, this would settle the matter. It 
would also save the $382,000 which it is expected would be 
added to the district court expense. Of course, the auditors’ 
expense would be increased, but if the motor tort cases 
could be taken out of the district courts it would seem that 
controversy there would be stopped. 

One of the important things in the reorganization of the 
district courts was the establishment of circuits or the 
rotation of judges. It would seem that if sufficient time 
were taken, and the opinions of members of the Bar and of 
the Bar Associations throughout the Commonwealth could 
be taken, and sufficient time given to hearing from them 
and considering their suggestions, the district court situation 
could be improved even by leaving the motor tort cases 
there. The district courts are not as bad as they have been 
painted. 

The report increasing the salaries of the judges does not 
remedy the situation at all. In general, it is paying judges 
for something which they already do, namely, refrain from 
litigation in court. The increase in salary does not begin 
to compensate them for giving up their office and probate 
practice. It takes very many judges who are very competent, 
gives them a small increase in salary, and lays them on the 
shelf when, as a matter of fact, they might well be used in 
courts other than their own if sufficient time were given to 
work the matter out. The circuit system could be worked 
out, and the Bar would be better satisfied if it were given 
different justices to try cases before, instead of being com- 
pelled to try them before one. 


WILLIAM E. KIRKPATRICK. 
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MINORITY REPORT. 


I am opposed to uprooting the district court system or 
making any drastic change in it. I am therefore unable to 
concur in the conclusions expressed in the majority report 
save the first four of the ‘‘ten main propositions”’ set forth 
therein. 

There are conditions existing in some of these courts 
which plainly require corrective attention, but they can in 
my opinion be dealt with satisfactorily by the Supreme 
Judicial Court, which has undoubted power in the premises. 
It has already, by means of the two rules quoted in the 
majority report, put an end to practices which were bringing 
reproach upon the district courts. The arm of the Supreme 
Judicial Court is not shortened; it can make such further 
remedial rules as may be necessary. 

It is pretty generally admitted that judges and special 
justices of the district courts should be disentangled from 
the practice of handling motor vehicle tort claims and cases 
for plaintiffs or insurance companies, and also that they 
should not appear as paid lobbyists before our legislative 
committees, which are composed, in part and in some cases 
almost wholly, of lawyers. Both practices tend to lower the 
courts in public confidence. Both have been criticized and 
condemned in arguments heard and read by us in the course 
of our investigation. These grievous conditions should be 
brought to the attention of the Supreme Judicial Court, and, 
pending action by that tribunal, the Legislature should, I 
feel, keep its hands off. 

As stated in the majority report, the Fielding act has not 
justified the sanguine expectations entertained for it while 
its enactment into law was being considered. It has failed 
to a discouraging degree in keeping motor vehicle tort cases 
in the district courts. The reason must be apparent. It is 
vain to pass legislation, coercive or persuasive, with the 
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object of keeping litigation in the district courts unless 
those courts are capable of handling it in a satisfactory 
manner. It is a matter of common knowledge that in many 
of these courts such a desirable condition does not exist. 
The means of improvement are solely in the hands of the 
Executive. Let the policy of recent years be reversed and 
let appointments to judicial positions be henceforth made 
with total disregard for considerations of practical polities 
and with an eye single to placing upon the Bench the best 
judges obtainable, and before long motor vehicle tort litiga- 
tion will remain in our district courts and congestion in the 
Superior Courts will cease to be the cause of grave concern 
that it is at present. 


JOHN D. MACKAY. 
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EXHIBIT 1. 
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the District Courts of the Commonwealth for the Year ending Decem- 
ber 31, 1936. 














Courts Justices Special Justices 

District Court, Northern Berkshire $2,400 00 

District Court, Central Berkshire 3,800 00 

District Court, Southern Berkshire 1,800 00 

Fourth District Court, Berkshire 2.000 00 

District Court of Lee 1,800 00 

District Court of Williamstown 1,200 00 

First District Court, Bristol 3,600 00 852 48 
Second District Court, Bristol 5,400 00 3,438 04 
Third District Court, Bristol 4,927 27 3,224 93 
Fourth District Court, Bristol 3,100 00 428 40 
District Court of Dukes 1,500 00 35 00 
First District Court, Essex 4,400 00 2,402 02 
Second District Court, Essex 2,400 00 370 83 
Third District Court, Essex 1,400 00 345 75 
Central District Court, Essex 3,600 00 1,255 04 
Eastern District Court, Essex 2,593 00 834 72 
Lawrence District Court 5.200 00 3,610 10 
Southern District Court, Essex 5,300 00 6.937 21 
Newburyport District Court ® 2.300 00 855 41 
Peabody District Court 3,000 00 651 42 
Franklin District Court ® 3.100 00 1,485 27 


Eastern Franklin District Court 


District 


l, 








224 92 





Court of Springfield 5.657 92 6,396 30 
District Court of Holyoke 3,699 96 1,445 85 
District Court of Chicopee 3,199 92 380 16 
District Court, Western Hampden 2,500 00 621 69 
District Court, Eastern Hampden‘ 2,300 00 908 60 
District Court of Hampshire? 3. 900 00 1,703 86 
District Court, Eastern Hampshire 1,600 00 167 70 
District Court of Lowell 5,200 00 3,180 60 
District Court of Somerville 4,524 35 1,649 17 
District Court of Newton$ 650 00 8,666 32 
District Court of Marlborough 2.400 00 426 06 
District Court of Natick 1,900 00 443 75 
First Eastern District Court 6,000 00 9,569 05 
Second Eastern District Court $.199 99 3,562 98 
Third Eastern District Court 6,000 00 17 
Fourth Eastern District Court 3,800 00 7 50 
Northern District Court 2.300 00 242 92 
Southern District Court 2,900 00 1,200 78 
Central District Court | 2.851 88 810 05 


1 The Municipal Court of the City of Boston and the courts 





are omitted, the two latter for lack of available data 


Barnstable and Nantucket 





The presiding justice of this court is a member of the Judicial Council, 
tive Committee of the district 
Western District 


of the Administra- 
courts, and presiding justice of the Appellate Division for the 
The presiding justice of this court is or was one of the Appellate Division justices for the dis- 
trict in which his court is situated 

‘ The presiding justice of this court sits in the Superior Court in misdemeanor sessions for 
considerable periods of time 

5 The presiding justice of this court is a member of the Administrative Committee of the dis- 
trict courts and is the presiding justice of the Appellate Division for the Northern District 

$ The geographical area of this court is very great, necessitating the services of a special 
justice for sitting in Turners Falls, required by statute 

? The geographical area of this court is very extensive, necessitating the services of a special 
justice for sittings in places where required by statute 


8 The presiding justice of this court was ill practically all of the year 1936. 
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Salaries paid to Justices and Compensation paid to Special Justices of 
the District Courts of the Commonwealth for the Year ending Decem- 
ber 31, 1936 — Concluded. 









Courts Justices Special Justices 
District Court, Northern Norfolk! $3,800 90 $2,369 76 
District Court, Southern Norfolk j 2,300 00 607 02 
District Court, Eastern Norfolk . 5,600 00 9,736 47 
District Court, Western Norfolk? = 2,987 58 .280 15 
Municipal Court of Brookline? 2 3,321 44 


Brockton District Court! , ; = : q 2,33 
Second District Court, Plymouth . 3,200 00 1,462 28 
> 
> 





Third District Court, Plymouth! 2.500 00 484 98 
Fourth District Court, Plymouth 2,500 00 690 48 


Chelsea District Court ; 


4,100 00 3,908 52 
Municipal Court, Brighton District 3,900 00 849 42 
Municipal Court, Charlestown District z | 4,500 00 1,084 05 
Municipal Court, Dorchester District ‘ 6,000 00 5,860 80 
East Boston District Court ‘ ‘ 4,200 00 1,732 50 
Municipal! Court, Roxbury District , 6,000 00 13,048 20 
Municipal Court, South Boston District. ‘ | 4,500 00 2,301 75 
Municipal Court, West Roxbury District | 5,000 00 5,184 14 

| 

Central District, Worcester! ; ; : 6,000 00 7,404 07 
Fitchburg District Court 3,300 00 790 07 
First Southern District, Worcester 3,100 00 295 55 


| 
| 
Second Southern District, Worcester ‘ | 2 
Third Southern District, Worcester. | 2 
First Eastern District, Worcester 2 ! 
Second Eastern District, Worcester? : | 2,400 00 1,144 02 
First Northern District, Worcester 3,100 00 906 91 
Western District, Worcester? | 2,200 00 710 64 
Leominster District Court! : 2,400 00 376 09 
Winchendon District Court | 1,400 00 161 04 


} The presiding justice of this court is or was one of the Appellate Division justices for the dis- 
trict in which his court is situated 

* The presiding justice of this court sits in the Superior Court in misdemeanor sessions for 
considerable periods of time 

’ The presiding justice of this court is a member of the Administrative Committee of the 
district courts, and presiding justice of the Appellate Division for the Southern District. 
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HOUSE — No. 


EXHIBIT 7. 


Comparative Summary, 1932 


1719. 


33 to 1936-37 


4. 


(Feb. 








1932- 
1933. 


1933- 1934 
1934. 1935. 


( writs 5,329 0,79 RI 
( trac )826 34.859 2.0 

lort 7.830 21,285 2 40 
umn x ject 16,130 13,514 14,651 
Ali oti s 1,543 1,138 v5 

tem ils to Su or Cour 13 62 g QR 
Re it \pr te Divis 0 317 9 
Ap led t Su 1 0 8 4? 
Supple i nr ess 1¢ 17 10,034 9.038 
Small ns 22.8 2 65 92 88] 
il cases begun 149,146 162,402 159,273 

Crin | appeals 7,355 7,615 7,02 
Dru ss 54,301 74,849 71,542 
Operating unde lu ) t 3. 994 5,446 $51 

liqu 
Total automobile cases $2,652 $4,160 $6,475 
Intoxicat liquor cases rt 1,832 S14 
Juvenile cases under 17 years 7, 14 7,281 6,887 
27 ,80f 
= =p) 
t 








1935- 
1936. 


1936- 
1937. 


75.680 
27,89 
2,260 
L4.f 
c 
> 
8 
11.087 
7 850 
5 OAC 
de 
t9,,62 


24 
& OS] 
11,500 
6.456 
4.929 
115 





bS 0S tO te 





1938.] HOUSE — No. 1719. 49 


EXHIBIT 8. 


Grouping of District Courts according to Business Done, October 1, 1935 
to October 1, 1936. 


’ 


Grovp 1. — Fut, Time — Sarary, $7,000. 


{Average increase in salary, $2,156.41.) 





Civil Criminal Present 
Entries entries Salary 








1. Roxbury $6,000 
2. Dorchester 6,000 
Worcester 6.000 
4. East Cambridge 6,000 
5. Springfield 6,000 
6. Malden 6,000 
7. Quiney 5,600 
8. West Roxbury 5,000 
9. East Boston 4,200 
10. Chelsea 4,100 
11. South Boston 4,500 
2. Brighton 3,900 
13. Charlestown 4,500 
14. Lynn 5,300 
15. Salem 4,400 
16. Fall River 5,200 
17. Lowell 5,100 
18. Somerville 4,600 
19. Lawrence 5,100 
20. New Bedford 5,300 
21. Waltham 4,200 
22. Brockton 4,100 
23. Newton 3,900 
24. Brookline 3,400 
25. Woburn 3,800 
26. Dedham 3,800 
Grovp 2.— Fut, Time — Satrary, $6,000. 
[Average increase in salary, $3,000.] 
Civil Criminal Present 
Entries Entries Salary 
1. Pittsfield $3,800 
2. Southbridge 3,100 
3. Taunton 3,600 
4. Haverhill 3,600 





5. Fitchburg 3,200 
6. Abington 3,200 
7. Northampton 3,900 
8. Gardner 3,100 
9. Framinghar 3,100 
10. Holyoke 3,600 
11. Coneord 2,900 
2. Franklin (Western Norfolk 3,100 
13. Gloucester 9'7 


00 





14. Barnstable 
15. Newburyport 
16. Peabody 
17. Attleboro 
18. Chicopee 
19. Greenfield 

5 I 








20. Stor 

21. Milford 

22. Middleboroug! 
23. Aver 


24. Westfield 
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Grouping of District Courts according to Business Done, 


HOUSE — No. 


1719. 


[F 


eb. 








October f: 1935, 
to October 1, 1936 Concluded. 
Group 3 No PRACTICE IN SUPERIOR CourT OR ANY District CourRT AND 
No Moror Tort Cases SaALary, 33,500. 
\verage increase in salary, $1,225.] 
Civil Crimin: Present 
Entries Entries Salary 
1. Leominster 334 631 $2,300 
2. Natick 274 656 1,900 
3. Provincetown 231 522 1,900 
4. Marlborough 341 3 2 400 
5. Blackstone 231 $35 2,500 
5. North Adams 17 861 2,400 
7. Plymouth 193 715 2,500 
8. Palmer SY 1,090 2,300 
9. Westborough 13! 850 2,200 
10. Amesbury 167 833 2,400 
11. Adams 183 708 2,200 
12. Clinton 253 346 2,300 
Group 4. No PRAcTICE IN SupeRIOR CourT oR ANY District Court ANpD 
No Moror Tort Cases SALARY, $2,700. 
Average increase in salary, 3960.] 
Civil Criminal Present 
Entries Entries Salary 
1. East Brookfield 22 7 $2,300 
2. Ware ri 707 2.100 
3. Great Barrington 91 444 1,800 
4 ee 47 632 1,700 
5. Orange 2 300 1,600 
6. Ipswich 81 281 1,400 
7. Winchendon 64 191 1,400 
8. Dukes County 53 212 2,400 
9. Williamstown 26 136 1,200 
10. Nantucket 17 122 1,500 
Cost or ABOVE INCREASES 


Increased salaries of Justice 
First group 
Second group 
Third group 
Fourth group 


Total 


Estimated increased compe 


Estimated total 


nsation of special justices 


$56,066 60 
72,000 00 
14,700 00 
9,600 00 


$152,366 60 


30,000 00 


$182,366 60 
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1938.] HOUSE — No. 1719. 51 


AN 


APPENDIX A. 


Che Commonwealth of Massachusetts 





In the Year One Thousand Nine Hundred and Thirty-Eight. 





AcT ESTABLISHING THE SALARIES AND EXPENSES OF THE 


JUSTICES, AND THE COMPENSATION OF SPECIAL JUSTICES, 


OF 


DISTRICT COURTS, AND RESTRICTING THEIR PRACTICE 


AS ATTORNEYS. 


Be it enacted by the Senate and House of Representatives 


in General Court assembled, and by the authority of the same, 


as follows: 


1 


2 


Section 1. Chapter two hundred and eighteen of 
the General Laws is hereby amended by striking out 
section six, as appearing in the Tercentenary Edition, 
and inserting in place thereof the following: 

Section 6. Each district court shall consist of one 
justice and such number of special justices as were in 
office on December thirty-first, nineteen hundred and 
thirty-eight, provided, that after said date no vacancy 
then existing or afterward occurring in the office of 
special justice shall be filled. Except in the municipal 
court of the city of Boston, special justices of district 
courts, and of the Boston juvenile court, shall be paid 
by the county for each day’s service at the rate by the 
day of the higher salary established by law for the 


justice of the same court. In case the service of special 


) justices, except in holding a simultaneous session, 
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exceeds in any district court thirty days in any one 
year, the county treasurer shall deduct from the salary 
which the justice elects to receive one day’s pay for 
each such day of service of special justices in excess of 
thirty. 


SEcTION 2. Said chapter two hundred and eighteen 
is hereby further amended by inserting after section 
seventeen, as appearing in the Tercentenary Edition, 
the following new section: - 

Section 17A. No justice or special justice of a dis- 
trict court who is directly or indirectly interested as 
counsel in any action of tort arising out of the owner- 
ship or operation of any motor vehicle, or who is a 
partner in or associated with any firm which accepts 
such actions of tort as counsel for plaintiff or defendant, 
shall hear in such court any such action of tort. Every 
special justice who desires to hear such actions of tort 
shall, before hearing any such action, file a statement 
with the clerk of his court that he has not, either 
presently or in contemplation, any such interest as is 


herein described in any such action of tort. 


SECTION 3. Said chapter two hundred and eighteen 
is hereby further amended by striking out section 
seventy-six, as most recently amended by section one 
of chapter three hundred and seventy-eight of the 
acts of nineteen hundred and thirty-seven, and insert- 
ing in place thereof the following: - 

Section 76. The salary of the justice of the Boston 
juvenile court shall be five thousand dollars, and that 
of the clerk of said court an amount equal to seventy- 
five per cent of the salary of the justice. Except as 


otherwise provided in section eighty-two A, the sala- 
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ries of the justices of the following courts shall be the 
following amounts: 

The municipal court of the Charlestown district, 
forty-five hundred dollars. 

The municipal court of the South Boston district, 
forty-five hundred dollars. 

The first district court of Barnstable, twenty-seven 
hundred dollars. 

The second district court of Essex, twenty-four 
hundred dollars. 

The second district court of Plymouth, thirty-two 
hundred dollars. 

The third district court cf Plymouth, twenty-five 
hundred dollars. 

The fourth district court of Plymouth, twenty-five 
hundred dollars. 

The district court of Peabody, three thousand dollars. 

The district court of eastern Hampshire, twenty-one 
hundred dollars. 


SECTION 4. Section seventy-seven of said chapter 
two hundred and eighteen, as amended by chapter two 
hundred and ninety-four of the acts of nineteen hun- 
dred and thirty-seven, is hereby further amended by 
striking out the word ‘‘The” where it first occurs in 
the first line and inserting in place thereof the words: 
— Except as otherwise provided in section eighty-two 
A, — so as to read as follows: — Section 77. Except as 
otherwise provided in section eighty-two A, the salary 
of the justice of the district court of Dukes county 
shall be twenty-four hundred dollars and the salary of 
the justice of the district court of Nantucket shall be 
fifteen hundred dollars. The salary of the clerk of the 


14 district court of Dukes county shall be eleven hundred 
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and twenty-five dollars and the salary of the clerk of 
the district court of Nantucket shall be five hundred 


dollars. 


SECTION 5. Section seventy-eight of said chapter 
two hundred and eighteen, as appearing in the Ter- 
centenary Edition, is hereby amended by striking out 
the first paragraph and inserting in place thereof the 
following: 

Section 78. The annual salaries of the justices of 
district courts, except as provided in the three preced- 
ing sections and in section eighty-two A, shall be 
determined by the population of their respective judi- 
cial districts as ascertained by the last preceding na- 


tional or state census, as follows: 


SECTION 6. Said chapter two hundred and eighteen 
is hereby further amended by inserting after section 
eighty-two, as appearing in the Tercentenary Edition, 
the following section: 

Section 82A. The salaries of justices of district 
courts appointed after December thirty-first, nineteen 
hundred and thirty-eight, and of justices holding office 
on January first, nineteen hundred and thirty-nine, 
who prior to December thirty-first, nineteen hundred 
and thirty-nine signify in writing to the county com- 
missioners their acceptance of the respective salaries 


provided for them by this section, subject to the 


restrictions hereby provided, shall be the following 
amounts: 
Group 1, seven thousand dollars — This group shall 


include the following courts: 
The municipal court of the Roxbury district, 


The municipal court of the Dorchester district, 
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The central district court of Worcester, 

The third district court of eastern Middlesex, 
The district court of Springfield, 

The first district court of eastern Middlesex, 
The district court of East Norfolk, 


The municipal court of the West Roxbury district, 


The East Boston district court, 


The district court of Chelsea, 


The municipal court of the South Boston district, 


The municipal court of the Brighton district, 

The municipal court of the Charlestown district, 

The district court of southern Essex, 

The first district court of Essex, 

The second district court of Bristol, 

The district court of Lowell, 

The district court of Somerville, 

The district court of Lawrence, 

The third district court of Bristol, 

The second district court of eastern Middlesex, 

The district court of Brockton, 

The district court of Newton, 

The municipal court of Brookline, 

The fourth district court of eastern Middlesex, 

The district court of northern Norfolk. 

Group 2, six thousand dollars — This group 
include the following courts: 

The district court of central Berkshire, 

The first district court of southern Worcester, 

The first district court of Bristol, 

The central district court of northern Essex, 

The district court of Fitchburg, 

The second district court of Plymouth, 

The district court of Hampshire, 


The first district court of northern Worcester, 


shall 
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The first district court of southern Middlesex, 
The district court of Holyoke, 

The district court of central Middlesex, 

The district court of western Norfolk, 

The district court of eastern Essex, 

The first district court of Barnstable, 

The district court of Newburyport, 

The district court of Peabody, 

The fourth district court of Bristol, 

The district court of Chicopee, 

The district court of Franklin, 

The district court of southern Norfolk, 

The third district court of southern Worcester, 
The fourth district court of Plymouth, 

The first district court of northern Middlesex, 
The district court of western Hampden. 

Group 3, thirty-five hundred dollars — This group 
1all include the following courts: 

The district court of Leominster, 

The district court of Natick, 

The second district court of Barnstable, 

The district court of Marlborough, 

The second district court of southern Worcester, 
The district court of northern Berkshire, 

The third district court of Plymouth, 

The district court of eastern Hampden, 

The first district court of eastern Worcester, 
The second district court of Essex, 

The fourth district court ef Berkshire, 

The second district court of eastern Worcester. 
Group 4, twenty-seven hundred doliars — This group 
1all include the following courts: 
The district court of western Worcester, 


The district court of eastern Hampshire 


’ 
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The district court of southern Berkshire, 

The district court of Lee, 

The district court of eastern Franklin, 

The third district court of Essex, 

The district court of Winchendon, 

The district court of Dukes County, 

The district court of Williamstown, 

The district court of Nantucket. 

The justices of the district courts in groups 1 and 2 
shall devote their full time to the duties of their offices, 
and shall not practice law. 

The justices of the district courts in groups 3 and 4 
sball not practice law in the superior court or in any 
district court, shall not be directly or indirectly inter- 
ested as counsel in any motor tort case, and shall not 
be a partner in or associated with any firm which accepts 
motor tort cases. 


SEcTION 7. Section one hundred and eight of chap- 
ter two hundred and thirty-one of the General Laws 
as amended is hereby further amended by striking out 
the second paragraph, as appearing in the Tercente- 
nary Edition, and inserting in place thereof the fol- 
lowing: — 

A justice acting in the appellate division of a district 
court other than the municipal court of the city of 
Boston shall be allowed in addition to his compensa- 
tion as such justice the sum of twenty-five dollars 
for each day he so acts, and his necessary traveling 
expenses, incidental expenses and necessary clerical 
assistance while so acting, to be paid by the county in 
which he so acts, upon his certificate approved by the 
county commissioners; provided, that the total sum 
expended for such incidental expenses and clerical 
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17 assistance shall not exceed in any year the sum of 


18 four 
19 sion 
20 fifty 


21 sion 


thousand dollars in the northern appellate divi- 
district or the sum of seventeen hundred and 
dollars in either of the other two appellate divi- 


districts; and no deduction shall be made from 


22 the compensation of such justice under section six of 


23 chapter two hundred and eighteen on account of 


24 compensation paid to a special justice of his court 


25 for service at any session which such justice is un- 


26 able 


to hold by reason of so acting. 


1] Section 8. This act shall take effect on the first 


2 day of January in the year nineteen hundred and thirty- 


3 nine. 





Same 








1938. ] HOUSE — No. 1719. 59 


APPENDIX B. 


Che Commonwealth of Massachusetts 











In the Year One Thousand Nine Hundred and Thirty-Eight. 





An ACT ESTABLISHING THE OFFICE OF CHIEF JUSTICE OF THE 
DISTRICT COURTS IN COUNTIES OTHER THAN SUFFOLK AND 
PRESCRIBING HIS POWERS AND DUTIES. 


Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the same, 
as follows: 


1 Section 1. Section forty of chapter two hundred 


and eighteen of the General Laws, as appearing in the 


bo 


3 Tercentenary Edition, is hereby amended by adding at 
4 the end thereof the following paragraph: — 





5 The provisions of this section shall be subject to 
6 those of section forty A. 


1 Section 2. Said chapter two hundred and eighteen, 
2 as amended, is hereby further amended by inserting 
3 after section forty, as so appearing, the two following 
4 new sections: - 

5 Section 4OA. The governor, with the advice and con- 
6 sent of the council, shall appoint a chief justice of the 
' 7 district courts in counties other than Suffolk, who shall 
8 in said counties have control over the assignment of 
9 justices and special justices of district courts to perform 
10 the duties of any justice or hold a simultaneous session 
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of any such court under section forty, and may make 
such assignments. Said chief justice may fix the days 
and hours of civil and criminal sessions, and the num- 
ber of simultaneous sessions of any such district court 
at each sitting established by law or by general rule, 
and may fix the days and hours during which the clerk’s 
office of any such district court shall be kept open. 
He may delegate the powers hereby granted in any 
such county to a justice of a district court therein, who 
shall be called the presiding county justice. Said chief 
justice may combine any two or more of such counties 
into an assignment district and may delegate said pow- 
ers to a justice of any district court in such district, 
who shall be called the presiding district justice. Such 
presiding county justices and presiding district justices 
shall exercise the powers so delegated subject to the 
supervision and control of said chief justice. 

Section 40B. Said chief justice shall receive from the 
commonwealth a salary of nine thousand dollars, and 
his actual travelling expenses. There shall also be paid 
by the commonwealth for clerical assistance and other 
expenses of said chief justice such sums as the general 
court shall from time to time appropriate. Said chief 
justice shall be provided, at the expense of the common- 
wealth, with suitable offices in the Suffolk county court 


house or elsewhere for himself and his clerical assistants. 


Section 3. This act shall take effect on the first day 


of January, nineteen hundred and thirty-nine. 
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APPENDIX C. 


Che Commonwealth of Massachusetts 


In the Year One Thousand Nine Hundred and Thirty-Eight. 


An AcT ESTABLISHING THE MINIMUM COMPENSATION OF 


Ge 
fol 


SPECIAL JUSTICES OF CERTAIN DISTRICT COURTS IN SUFFOLK 
COUNTY, PROHIBITING THE PRACTICE OF LAW BY THEM, 
PROVIDING FOR THE DESIGNATION OF A CHIEF JUSTICE OF 


SAID COURTS AND PRESCRIBING HIS POWERS AND DUTIES. 


Be it enacted by the Senate and House of Representatives in 
neral Court assembled, and by the authority of the same, as 


lows . 


Section 1. Chapter two hundred and eighteen of 
the General Laws is hereby amended by inserting after 
section seven, as amended by chapter of 
the acts of nineteen hundred and thirty-eight, the fol- 
lowing new section: — 

Section 7A. The special justices of the district courts 
in Suffolk county shall each receive a salary of five 
thousand dollars, shall not practice law, and _ shall, 
when appointed as auditor or master by the superior 
court in said county, serve without compensation; 
provided, however, that the days of service as special 
justice by each such special justice shall be certified to 
the county treasurer as heretofore, and that bills for 
the service as auditor or master of any such special jus- 


tice shall be approved and transmitted to said treasurer 
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as in the case of other auditors and masters, and that 
when the total amount earned in any year by any such 
special justice, as auditor and as master reaches five 
thousand dollars, he shall thereafter be paid his earnings 
in such capacities in said year in excess of five thousand 


dollars but not exceeding seven thousand dollars. 


SECTION 2. Section forty of chapter two hundred 
and eighteen of the General Laws, as amended by sec- 
tion one of chapter of the acts of nineteen 
hundred and thirty-eight, is hereby further amended 
by striking out the last paragraph and inserting in place 
thereof the following: 

The provisions of this section shall be subject to those 


of sections forty A to forty C, inclusive. 


SECTION 3. Said chapter two hundred and eighteen 
is hereby further amended by inserting after section 
forty B, as appearing in chapter of the acts 
of nineteen hundred and thirty-eight, the following 
new section: 

Section 40C. The governor, with the advice and 
consent of the council, shall designate the justice of one 
of the district courts in Suffolk county, other than the 
municipal court of the city of Boston, to be chief justice 
of said courts. Said chief justice shall in said county 
have control over the assignment of justices and special 
justices of district courts to perform the duties of any 
justice or hold a simultaneous session in any such court 
under section forty, and may make such assignments. 
He may fix the days and hours of civil and criminal 
sessions and the number of simultaneous sessions of 


any such district court at each sitting established by 
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18 law or by general rule, and may fix the days and hours 
19 during which the clerk’s office of any such district court 
20 shall be kept open. 


1 Section 4. This act shall take effect on the first 
2 day of January in the year nineteen hundred and thirty- 
3 nine. 
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APPENDIX D. 


Che Commonwealth of Massachusetts 





In the Year One Thousand Nine Hundred and Thirty-Eight. 


RESOLVE PROVIDING FOR AN INVESTIGATION AND STUDY BY 
THE COMMITTEE ON THE JUDICIARY RELATIVE TO CIVIL 
JURISDICTION IN NON-SUPPORT CASES IN DISTRICT COURTS, 
MEASURES TO KEEP MOTOR TORT CASES IN THE DISTRICT 
COURTS, ABOLITION OF SOME DISTRICT COURTS, ABOLI- 
TION OF TRIAL JUSTICES, A CHANGE IN THE SYSTEM OF 
CRIMINAL APPEALS IN THE MUNICIPAL COURT OF THE CITY 
OF BOSTON AND THE RETIREMENT OF SPECIAL JUSTICES. 


l cesolved, That the committee on the judiciary is 
2 hereby authorized to sit during the recess of the general 
3 court to make an investigation and study of the fol- 
4 lowing matters: 

5 Civil jurisdiction in non-support cases in district 
6 courts. 

d Measures to keep motor tort cases in the district 


8 courts, including the six-man jury, restrictions on the 


right of defendants to jury trial, district court judges 
10 as auditors, jury fees, removal bonds and county venue. 
11 The abolition of some district courts and the addition 
12 of their districts to the judicial districts of other such 
13 courts. 

14 The abolition of trial justices. 

15 <A change in the system of criminal appeal in the mu- 


16 nicipal court of the city of Boston. 
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The retirement of special justices. 

Said committee may expend for travel within and 
without the commonwealth and other expenses and 
clerical and other assistance such sums, not exceeding, 
in the aggregate, four thousand dollars, as may here- 
after be appropriated. Said committee shall report to 
the general court the results of its investigation and 
study, and its recommendations, if any, together with 
drafts of legislation necessary to carry said recommen- 
dations into effect, by filing the same with the clerk 
of the house of representatives on or before the first 
Wednesday of December in the current year. 
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APPENDIX E. 


Che Commonwealth of Wassachusetts 


In the Year One Thousand Nine Hundred and Thirty-Eight. 





AN ACT RELATIVE TO THE DISTRICT COURTS IN SUFFOLK 
COUNTY. 


Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the same, 


as follows: 


1 Section 1. Section one of chapter two hundred and 
2 eighteen of the General Laws, as appearing in the Ter- 
3 centenary Edition, is hereby amended by inserting after 
4 the heading ‘‘Suffolk’’ between the one hundred and 
5 thirty-ninth and one hundred and fortieth lines, the 
6 following new paragraph: - 

7 ‘The district courts in Suffolk county shall sit at the 
8 places and have criminal and small claims jurisdiction 


9 in the districts hereinafter named. 
1 Section 2. Said section one, as so appearing, is 
2 hereby further amended by striking out the words ‘‘in 


3 criminal cases”’ in the one hundred and forty-third line. 


1 SecTION 3. Said section one, as so appearing, 1s 


2 hereby further amended by inserting after the one hun- 
3 dred and seventy-fifth line the following new para- 
4 graph: — 


5 Each of said district courts in Suffolk county shall 
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have throughout said county, concurrently with all the 
other district courts in said county, the civil jurisdiction 
given by section fifty-four. 


SEcTION 4. Section two of said chapter two hun- 
dred and eighteen, as so appearing, is hereby amended 
by inserting after the word “‘have”’ in the first line the 
words: — in criminal cases and in cases begun under 
the small claims procedure established by sections 
twenty-one to twenty-four, inclusive, — so as to read as 
follows: — Section 2. The municipal courts in Boston 
shall have in criminal cases and in cases begun under 
the small claims procedure established by sections 
twenty-one to twenty-four, inclusive, concurrent juris- 
diction over all waters, islands and places not included 
in the district of any one of said courts or of the district 
court of Chelsea, and within the jurisdiction of the su- 
perior court for Suffolk county, except as provided in 
the preceding and following sections. 


Section 5. Section six of said chapter two hundred 
and eighteen, as so appearing, is hereby amended by 
striking out, in the fifth and sixth lines, the words ‘‘the 
municipal court of the city of Boston”’ and inserting in 
place thereof the words: — in Suffolk county, — and by 
striking out, in the fifteenth line, the words ‘‘the munici- 
pal court of the city of Boston” and inserting in place 
thereof the words: — Suffolk county, — so as to read 
as follows: — Section 6. The district court of Nantucket 
shall consist of one justice and one special justice. The 





central district court of Worcester, the district court of 
southern Essex, the district court of Lawrence and the 
district court of Springfield shall consist of one justice 
and three special justices. Each of the other district 
courts, except in Suffolk county, shall consist of one 
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justice and two special justices; provided, that the 
governor may appoint a third special justice for any 
such other district court the judicial district of which 
has, according to the national or state census last pre- 
ceding, a population of one hundred thousand or more. 

In the district court of Dukes county, special justices 
shall be paid by the county five dollars for each day’s 


service, except that compensation for sitting in the place 


1 of the justice in excess of thirty days in any one year 


shall be computed as hereinafter provided. Except as 
hereinbefore provided, and except in Suffolk county, 
special justices of district courts, and of the Boston 
juvenile court, shall be paid by the county for each 
day’s service at the rate by the day of the salary of the 
justice of the same court. Compensation so paid for 
service in excess of thirty days in any one year, except 
for services in holding a simultaneous session, shall be 
deducted by the county treasurer from the salary of the 
justice. 


SECTION 6. Said chapter two hundred and eighteen 
is hereby further amended by inserting after section 
six, aS so appearing, the following new section : — 

Section GA. Each of the district courts in Suffolk 
county, except the municipal court of the city of Boston, 
shall consist of one justice and such number of special 
justices, not exceeding two, as the governor shall ap- 
point; provided, that nothing herein contained shall 
affect the tenure in office of any special justice in office 
on the effective date of this section. 


Section 7. Section forty of said chapter two hundred 
and eighteen, as so appearing, is hereby amended by 
striking out, in the fourteenth line, the words ‘‘, except 
the municipal court of the city of Boston,’’ — so as to 
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read as follows: — Section 40. District courts, except 
the municipal court of the city of Boston, shall be held 
by the respective justices thereof; and, upon request 
of the justice, either special justice may hold the court 
and have and exercise all the powers and duties of the 
justice, or hold a second or third session thereof, and 
two or more simultaneous sessions may be held. In 
case of a vacancy in the office of justice, or his illness, 
absence or other disability, the special justice holding 
the senior commission shall, if no request has been made 
as aforesaid, have and exercise all the powers and duties 
of the justice. Upon the death, resignation, absence 
or disability of the justice and special justices of a dis- 
trict court, except the municipal court of the city of 
Boston, a justice or special justice of any other district 
court, at the request of the clerk, may for the time being 
have and exercise all the powers and duties of the jus- 
tice. Justices and special justices of district courts 
may perform each other’s duties when necessary or 
convenient. When a special justice holds the court or 
a session thereof or an inquest, or certifies a bill of costs 
to a county, city or town treasurer, that fact, and the 
fact which gave him jurisdiction, shall be entered upon 
the general records of the court, but need not be stated 
in the record of any case heard by him. 


Section 8. Section forty-three of said chapter two 
hundred and eighteen, as so appearing, is hereby amended 
by striking out, in the second line, the words ‘‘the mu- 
nicipal court of the city of Boston” and inserting in 
place thereof the words: — those in Suffolk county, — 
so as to read as follows: — Section 43. The justices, 
or a majority of them, of all the district courts, except 
those in Suffolk county, shall from time to time make 
and promulgate uniform rules regulating the time for 
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the entry of writs, processes and appearances, the filing 
of answers and for holding trials in civil actions, the 
preparation and submission of reports, the allowance 
of reports which a justice sball disallow as not conform- 
able to the facts, or shall fail to allow by reason of physi- 
cal or mental disability, death or resignation, the re- 
porting of cases reserved for report when a justice shall 
fail to report the same by reason of physical or mental 
disability, death or resignation, the granting of new 
trials, and the practice and manner of conducting busi- 
ness in cases which are not expressly provided for by 
law, including juvenile proceedings and those relating 
to wayward, delinquent and neglected children. 


SEcTION 9. Said chapter two hundred and eighteen 
is hereby further amended by striking out the heading 
immediately preceding section fifty and said section 
fifty, as so appearing, and inserting in place thereof the 
following: — 

Section 50. The municipal court of the city of Boston 
shall consist of one chief justice, eight associate justices 
and such number of special justices, not exceeding three, 
as the governor shall appoint; provided, that nothing 
herein contained shall affect the tenure in office of any 
special justice in office on the effective date of this sec- 
tion. The justices of said court and of the other district 
courts in Suffolk county shall from time to time make 
and promulgate uniform rules regulating the subjects 
set forth in section forty-three and the procedure and 
sittings of the appellate division of said courts, together 
with such special rules relative to any of said courts as 
may be necessary or convenient. 


SecTIon 10. Said chapter two hundred and eighteen 
is hereby further amended by striking out section fifty- 
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two, as so appearing, and inserting in place thereof the 
followirg section: — 

Section 52. The chief justice or, in case of his death, 
illness, absence or incapacity, the senior associate jus- 
tice, may from time to time make assignments for the 
attendance of a justice or special justice of said court or 
of any other district court in Suffolk county, inter- 
changeably, at the several times and places appointed 
for holdirg said courts; provided, that in the absence 
of such assignment the provisions of section forty shall 
apply to such other district courts. Said chief justice, 
or the senior associate as aforesaid, if in his opinion the 
public business so requires, may provide for additional 
sessions of any of said courts; provided, that in the 
absence of such provision, the justice of any of said 
courts other than the municipal court cf the city of 
Boston may provide for such sessions under section 
forty. A justice or special justice of any of said courts, 
at the request of the chief justice or senior associate as 
aforesaid, may hold any such additional session or a 
regular session. Any such justice or special justice of 
any of said courts may hold any session thereof at the 
request of the justice whose duty it may be to hold it, 
or, in ease of illness, absence or vacancy, at the request 
of any justice. Any special justice or any justice of 
another court, holding any court in accordance with 
this section, shall have and exercise all the powers and 
duties of a justice thereof. The fact of holding court 
and the fact which gave him jurisdiction shall be entered 
upon the general records of the court, but need not be 
stated in the record of any case heard by him. The 
compensation of a special justice for each day’s service 
shall be thirty dollars. In case the service of special 
justices, except in holding an additional session or in 
sitting in place of a justice who is sitting in some court 
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in said county other than his own or in the appellate 
division, exceeds thirty days in any one year rendered 
to or for any one justice, the treasurer of the county 
of Suffolk shall deduct from the salary of such justice 
one day’s pay for each such day of service of special 


justices in excess of thirty. 


SEcTION 11. Said chapter two hundred and eighteen 
is hereby further amended by striking out section fifty- 
four, as so appearing, and inserting in place thereof the 
following: 

Section 54. The district courts in Suffolk county 
shall have jurisdiction throughout said county, concur- 
rently with each other, of the actions and proceedings 
named in section nineteen, if either party lives, or has 
his usual place of business in said county, except that 
in actions by trustee process they shall have such juris- 
diction only if one or more of the persons named in the 
writ as trustees live or have their usual place of business 
in said county. In actions brought under chapter two 
hundred and twenty-seven they shall have such juris- 
diction if the plaintiff lives or has his usual place of busi- 
ness in said county or if an attachment of property or 
personal service of the writ is made in said county. In 
petitions brought under section forty-two B or section 
forty-five of chapter thirty-one, or under section eighty- 
seven HH of chapter one hundred and twelve, they 
shall have such jurisdiction if the petitioner lives in 


said county. 


SECTION 12. Said chapter two hundred and eighteen 
is hereby further amended by inserting after section 
fifty-four, as so appearing, the following new section: — 


Section 54A. Any civil action or proceeding brought 
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in any district court in Suffclk county, upon motion 
filed in the court in which the action is brought, but 
heard by a justice of the appellate division sitting in 
said court or in the municipal court of the city of Bos- 
ton, may be transferred to any other district court in 
said county. 


SECTION 13. Section two of chapter two hundred and 
twenty-three of the General Laws, as amended by sec- 
tion two of chapter three hundred and eighty-seven of 
the acts of nineteen hundred and thirty-four, is hereby 
further amended by striking out the first sentence and 
inserting in place thereof the following: — 

Except as otherwise provided in chapter two hundred 
and eighteen and in this section, a transitory action in 
a district court shall be brought in the county where 
one of the defendants lives or has his usual place of 
business, or, if commenced by trustee process, in the 
county where all the persons named in the writ as trus- 
tees live or have their usual places of business, and, in 
either case, in a court within whose judicial district for 
civil business one of the parties lives or has his usual 
place of business. 


SEcTION 14. Section one hundred and eight of chap- 
ter two hundred and thirty-one of the General Laws, as 
amended by section one of chapter two hundred and 
fifty-five of the acts of nineteen hundred and thirty- 
three, is hereby amended by striking out the first para- 
graph and inserting in place thereof the following: — 

Section 108. There shall be an appellate division of 
each district court for the rehearing of matters of law 
arising in civil causes therein. Said division of each of 
the district courts in Suffolk county shall consist of 
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three justices of said courts, of whom at least one shall 
be a justice of the municipal court of the city of Boston 
and at least one shall be a justice of some other district 
court in said county, to be designated from time to time 
by said chief justice. The appellate division of each 
other district court shall be holden by justices of such 
other district courts, not exceeding three in number out 
of five justices assigned to the performance of such 
duty by the chief justice of the supreme judicial court, 
as follows: — Said chief justice shall assign five justices 
of district courts within the counties of Essex and Mid- 
dlesex to act in the appellate divisions of such district 
courts within those counties which shall be known as 
the northern appellate division district; shall assign five 
justices of district courts within the counties of Norfolk, 
Plymouth, Barnstable, Bristol, Dukes and Nantucket to 
act in the appellate divisions of such district courts 
within those counties which shall be known as the south- 
ern appellate division district; and shall assign five jus- 
tices of district courts within the counties of Worcester, 
Franklin, Hampshire, Hampden and Berkshire to act 
in the appellate divisions of district courts within those 
counties, which shall be known as the western appellate 
division district. Such assignment may be made for 
such period of time as such chief justice may deem 
advisable. In each of the foregoing three districts one 
of the justices so assigned shall be designated by the 
chief justice of the supreme judicial court as presiding 
justice, who shall from time to time designate those of 
the appellate justices who shall act on appeals in each 
district court in that district and direct the times and 
places of sittings. Two justices shall constitute a quo- 
rum to decide all matters in an appellate division. 
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Section 15. Section one hundred and nine of said 
chapter two hundred and thirty-one, as appearing in 
the Tercentenary Edition, is hereby amended by strik- 
ing out the second sentence and inserting in place 
thereof the following: — 

Appeals taken hereunder from the appellate division 
of the district courts in Suffolk county shall be heard by 
the supreme judicial court for the commonwealth sit- 
ting in said county, and such appeals from the appellate 
division of any other district court shall be heard at the 
same sittings as other questions of law arising in the 
county in which the judicial district of such district 
court lies. 
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Authorization of Publication 


At a special meeting of the Council of The Bar Association 
of the City of Boston held November 26, 1937 it was 


Voted: That the Council deems the contents of the Fifth 
Report of the Special Committee on the Study of the 
Judicial System to be of such general importance and 
interest as to warrant careful consideration both by the 
bar and by the public; that the report be printed in full 
in the BAR BULLETIN in such number of copies as in the 
judgment of the editor will be sufficient to enable him to 
supply all persons interested, it being stated in connection 
with such publication that the Council deems the report 
of general importance and interest as affording a basis for 
further consideration and discussion, but that the Council 
has not as yet taken action upon it in whole or in part. 








Foreword by the Editor 


In April, 1934, the Secretary of the Association, upon vote of the 
Council, sent to all active members of the Association a written ballot 
designed to ascertain their views concerning a recommendation of the 
Special Committee on Further Activities that a comprehensive study be 
made of the entire judicial system of the Commonwealth. 

When it appeared that 668 members out of 686 voting favored the 
recommendation, President Dodge appointed five members to a special 
committee, subsequently designated as the Special Committee on Study 
of the Judicial System. 

In its report submitted to the Council and now printed in this spe- 
cial issue of the BULLETIN, the Committee, consisting of the original five 
members, presents for consideration broad recommendations touching 
the entire judicial structure. This report is called ‘‘Fifth Report’’ because 
the Committee has from time to time made preliminary reports to the 
Council,* but as the present report is the first one containing the Com- 
mittee’s general recommendations it is not necessary to read the others in 
order to understand it. 

The BULLETIN has neither the desire nor the intention to comment 
upon the various recommendations of the Committee. It does, however, 
venture to suggest that the bar read the report with receptive and open 
minds. Most of us instinctively prefer what we are used to, and fear 
change. The proper test, it is suggested, is not whether the proposed 
changes are contrary to our ingrained habits, but whether they will, if 
adopted, improve the administration of justice. 

Our judicial structure is like an old house which has been added to 
by the successive owners from time to time, without any particular plan. 
The house, with all its additions, has served a useful purpose, but the 
present owner, at last sensing that it is not wholly suited to modern con- 
ditions, has called in an architect. After a thorough survey, the architect 
pronounces the structure to be sound, and capable of continued useful- 
ness. He recommends, not that it be torn down, but that it be altered, 
by removing an ell here, by tearing out a partition there. He assures the 
owner that after the alterations are made, the family will be able to re- 
adjust their housekeeping in such manner that they can use the house 
more efficiently, that the labor of housekeeping will be lighter, and that 
the satisfaction derived from living in the modernized building will be an 





* First, Oct., 1934 (printed in BAR BULLETIN, No. 91, Oct., 1934, p. 28); Second, 
June 6, 1935 (printed in BAR BuLLETIN, No. 101, Special Number, July, 1935); Third, 
Oct. 31, 1935; Fourth, June 5, 1936. 











ample reward for the renovation. The architect, however, can only pro- 
pose, leaving the decision to the owner. 

The Committee has made a three-year survey of our judicial house, 
and has also taken more than a passing glance at other similar houses, 
notably that of New Jersey. It now reports to the owners of the house, 
namely, the inhabitants of the Commonwealth, that the house is sound, 
but in sad need of modernization. It presents in broad outline, but not in 
detail, suggestions for extending the life of the structure, and for increas- 
ing its usefulness to society. 

The proposals submitted seem to deserve that same careful and un- 
prejudiced scrutiny by those who dwell in the structure, to-wit, the bench 
and the bar of the Commonwealth, and by those who resort to it, to-wit, 
the public, that the owner of a private dwelling would give to the pro- 
posals of the architect commissioned by him to report how it can be made 
more suitable for present day living. 

It has been repeatedly said that it is idle to expect the bar to improve 
the administration of justice, and allusion is always made to the failure 
of the English bar to repair their out-worn system until laymen took the 
matter into their own hands. It is, therefore, a circumstance in which the 
members of our Association may properly take pride that a committee of 
our fellow members has had the vision and the courage to submit, in lieu 
of the customary recommendations for temporary patchwork, a broadly 
conceived plan for the revision and modernization of the entire judicial 
structure. 

After the alterations are completed, it will most assuredly still be the 
old eighteenth century house, added to and patched by successive genera- 
tions; but it will be the old house with all its fine traditions fitted to the 
needs of the twentieth century. 


Address for Communications 


As the Committee still has the duty of recommending further action 
on this subject in the light of comments and criticisms concerning this 
report, it welcomes all such communications, which may be sent to the 
chairman, Harold S. Davis, 735 Exchange Building, Boston, or to any 
other member of the Committee. 
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Fifth Report of the Special Committee 
on Study of the Judicial System 





I 


Scope and Purpose of Report 


As a result of the inquiries which we have been pursuing along various 
lines, we believe that we have now approached a point at which we are 
justified in presenting a comprehensive plan designed to relieve the condi- 
tions which have given rise to so much dissatisfaction both among the 
bar and among the people of the Commonwealth generally. Before any 
plan of this kind could be put forward as anything more than a basis for 
discussion, however, its development in matters of detail would have to 
be carried considerably further than is now attempted. While we hold 
views as to many particulars of this kind, the actual work of fitting them 
into such a plan is so great that it has seemed to us wise as a first step to 
ascertain whether the general scheme appears to be sufficiently acceptable 
to warrant the carrying of the inquiry further. 

Careful consideration has convinced us that the problems before us 
fall into two main classes, and that the subject is best approached by deal- 
ing with these classes separately. Some of the existing difficulties are, we 
believe, attributable to defects in the structure of the judicial system, 
while others might be relieved by changes in the regulations which govern 
practice and procedure. Action designed to meet difficulties of the first 
class must obviously be taken by the legislature. Matters of the second 
class are within the sphere of whatever agency may exercise the rule- 
making power, and the discussion of them cannot make much progress 
except as it is first determined how and by whom this power is to be 
exercised. 

As more fully indicated below, we have become firmly convinced that 
the subject of procedure should be dealt with by the courts and that the 
attempt of the legislature to pass upon procedural details should be 
abandoned. We believe it, therefore, logical to discuss in this report those 
matters which in our judgment call for intervention by the legislature 
and to take up in a subsequent report, if the Council shall deem this 
advisable, those steps which the courts should take under the rule-making 
power, if the field for the exercise of this power were left clear. 

5 








Thus we do not attempt in this report to deal with measures directed 
primarily to the relieving of congestion in the Superior Court. This is not 
because we have forgotten that the existence of this congestion wasa lead- 
ing consideration in constituting this committee, but because it seems to 
us that the intelligent discussion of such matters as pre-trial procedure, 
arrangement of trial lists, etc., cannot be conducted in vacuo; it must be 
predicated upon some particular structure of courts and other agencies 
for the administration of justice. It also seems to us unprofitable for the 
time being to debate these procedural matters on the assumption that the 
existing structure is substantially unalterable and so must be taken as 
“given’’ in any consideration of procedure. We do not believe that this 
assumption is sound. We cannot think that, if certain changes in the 
judicial system are, as the doctors would say, clearly indicated, the people 
of Massachusetts and their representatives are so hopelessly perverse 
that they cannot be persuaded that such changes are expedient. Hence 
we conceive that before specific questions of procedure are debated it is 
essential to lay a foundation by determining at least the main features of 
the judicial structure within which any procedural devices are to be 
applied. 

We have no doubt that, even if the existing system of courts were 
maintained without change, much might be done through improvements 
in the details of procedure to relieve the congestion and other conditions 
which now give rise to dissatisfaction. We are convinced, however, that 
procedural improvements so made would be in the nature of palliatives 
and that the causes of the current complaints are to be found to a con- 
siderable extent in the existing structure of the courts, so that any 
remedial treatment that is to be more than superficial must begin with 
these fundamental matters. 

We do not, of course, ignore the obvious fact that whether particular 
changes can be put into effect may depend upon considerations,—political 
and otherwise,—having little to do with their merits and that, however 
desirable given measures may seem in theory, the practical problem may 
often resolve itself, as Lord Morley put it, into a choice between second- 
best courses. It has appeared to us, however, that the first step in such 
an undertaking as ours should be to determine what might seem upon 
principle most adequate and efficient and to take the system thus worked 
out as a goal, appreciating, nevertheless, that departures in many particu- 
lars might prove necessary if the effort were made to put such a system 
into operation. 
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II 


Structure of the Judicial System 
A. Analysis 


Looking for the time being, therefore, to the structure of the judicial 
system as distinguished from matters of procedure, we conceive that an 
ideal system for a community like Massachusetts should, in general, in- 
clude judicial sessions* of three types:— 


1. Sessions held daily,—or, at least, at very frequent intervals,— 
in all considerable centres of population for the speedy hearing and 
determination of such matters as may be dealt with more or less 
summarily and by a simplified, non-technical procedure. 


2. Sessions held at convenient times and places,—but not 
necessarily at such frequent intervals or in so many places as those 
of the first class,—for the disposition of matters demanding formal 
trial, with strict observance of the rules of pleading, evidence, etc. 


3. Sessions,—presumably held by several judges sitting in banc, 
—for the disposition of appealst from tribunals of the first two classes. 


We believe that any efficient system ought to be planned (1) with a 
view to supplying these three basic needs and (2) with a recognition of the 
fact that the three functions outlined differ essentially from one another. 
One fundamental trouble with the existing arrangements is, as we see it, 
that the various courts are trying to do too many different things and 
largely overlap one another. The lines of demarcation have in many 
instances no relation to the natural divisions of judicial work. Our thought 
is that, in so far as the administration of justice may be apportioned 
among a number of judicial bodies, this apportionment should conform 
to these natural divisions. 

We believe that there is a real difference between the functions, on 
the one hand, of the magistrate dealing with criminal complaints and 
disputes between individuals as they come to him, so to speak, off the 
street, and, on the other, those of a judge presiding at a trial,—either with 
or without a jury,—in which the issues are presented by formal pleadings, 
in which the parties are represented by counsel, in which the facts are 


* For convenience the neutral word “‘sessions’’ is used at this point so as to avoid 
debating the question considered below as to how far it is desirable that the various 
functions outlined be distributed among different courts. 


t For the sake of simplicity the term “‘appeal’’ is used throughout this report (except 
as otherwise indicated) as including exceptions, reports and all other proceedings for 
review by an appellate tribunal. 











developed by examination and cross-examination, and in which not only 
the rules of evidence but all other procedural regulations must be 
strictly adhered to. The existing distinctions between the district courts 
and the Superior Court reflect a disregard of this line of division, and, so 
far as they may be said to have any consistent basis, are referable rather 
to the idea, still prevalent in spite of the successive grants of additional 
jurisdiction to the district courts, that the district courts are for the 
“small cases’ and the Superior Court for the bigger ones—in other words, 
that judicial work should be apportioned in criminal cases according to 
the seriousness of the offense and in civil litigation according to the 
amount involved. 

As regards criminal business the distinction is not so much one of 
forms as one of methods. .A tribunal before which persons accused of 
crime are brought immediately upon arrest necessarily proceeds in the 
great majority of cases on the strength of informal statements made by 
the police or by the complainant, on one side, and by the defendant on 
the other, supplemented by such information as the judge may elicit by 
questioning the parties. In hearings of this kind serious issues of law rarely 
arise; indeed, the hard problem for the judge is as a rule to determine how 
he shall exercise his discretion with respect to sentence, etc., after guilt 
has been established. 

On the civil side there are a vast number of cases in which it is far 
more important to arrive at a speedy decision by an impartial court than 
to seek meticulously to conform to all the technicalities of procedure and 
in which an adverse result will be accepted with much greater readiness if 
the parties have been permitted to tell their stories in their own ways. 
In cases of this kind, we believe, the ends of justice are furthered by sub- 
stituting for formal pleadings brief memoranda or other statements suff- 
cient to indicate the subject of the controversy and by pursuing in the 
subsequent stages of the litigation a simplified procedure more or less like 
that now available by agreement in the Superior Court under G. L. (Ter. 
Ed.) c. 231, § 60A. 

In addition to what we believe is a demand for tribunals to settle the 
numerous controversies where the parties, if required to go through a 
formal hearing, or retain counsel, or both, would simply resort to self-help 
or go without redress, it appears that there is a widespread demand among 
business men for the opportunity to submit some of their disputes to a 
tribunal proceeding with less meticulousness and greater speed than is 
possible in an ordinary trial, and that their hesitancy to make use of the 
arbitrators provided by their own trade associations is based more upon 
a distrust of the arbitrators’ impartiality than upon the procedure of the 
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tribunal. If, therefore, a sufficiently large number of people wish to sub- 
mit their cases to such a tribunal, we believe they ought to be given 
every opportunity to do so, whatever the magnitude of the issue. On 
the other hand, it ought to be recognized that, even if the matter directly 
involved in a particular case may seem small, the result may be of as 
much moment to the parties as if it were far larger, and that, moreover, 
the nature of a given controversy may be such as to render strict adher- 
ence to the rules of pleading, practice, etc. requisite to the attainment of 
a just result. Wherever this occurs it is the duty of the Commonwealth, 
as we see it, to provide exactly the same type of hearing, with the same 
judicial talent, as would be provided for a similar case involving a large 
amount of money. It is, therefore, our firm conviction that, in order to 
satisfy these two dissimilar requirements, two dissimilar types of tribunals 
are needed, and that in each of them all cases should rank alike and receive 
equal treatment by the best judicial talent available. We can think of few 
things better calculated to promote confidence in the courts and ready 
acceptance of their decisions than an understanding that in the organiza- 
tion of the judicial system this principle is fully recognized. 

To state our primary conclusions, therefore, we believe that the 
judicial system of Massachusetts should be organized broadly as follows, 
reserving once more the question as to how far the various sessions should 
be coordinated in one or more courts:— 


1. Sessions held in general at the times and places now appointed 
for the holding of the district courts and dealing, subject to a right 
of removal, with all criminal cases not capital, also with such civil 
matters (regardless of the amount involved) as the parties may sub- 
mit under a simplified procedure aimed at the ascertainment of sub- 
stantive rights with a minimum of formality. 


2. Sessions for the disposition of cases requiring formal trial, 
including all cases of this kind now tried in the Superior Court, in the 
district courts, in the Land Court and in the probate courts.* 


* Since this report was written the members of the Committee have heard a number 
of comments about the so-called simplified procedure which is the leading feature of the 
distinction between the suggested tribunals of the first two classes. Because of the extent 
and diversity of these comments the Committee feels that it should supplement the dis- 
cussion in the body of its report by the following observations: 

(1) It is not suggested that the rules of substantive law be relaxed in any tribunal 
where this simplified procedure is used. The idea, which some people have apparently 
received, that each case is to be decided according to the discretion of the magistrate 
rather than according to settled rules of law, is wrong. The suggestion applies to proce- 
dure only, and, as has been pointed out in the body of the report, provisions for procedure 
of that type have been in effect in Massachusetts for a number of years. 
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3. Sessions for the hearing of appeals from the trial sessions of 
either class, with no double appeal in any ordinary case. 


Assuming for the purpose of discussion that this general outline is 
accepted, we come to the organization of the several classes of sessions. 
We are not unmindful of the suggestion so much stressed in recent years 





(2) We do not assume to predict just how popular a simplified procedure might 
prove to be. All we say now is that there is, as we believe, sufficient evidence of a demand 
for it to warrant the providing of tribunals specially adapted to administering it. 

(3) We do not feel that it is necessary, in considering the desirability of the judicial 
structure which we suggest in this report, to make a decision one way or the other on the 
merits of the so-called simplified procedure. It should be borne in mind that we are not 
suggesting that the present district court system have imposed on it, with no alterna- 
tive, a new kind of procedure. We are, instead, suggesting a new system, the extent 
of which will eventually be determined by the demand for the type of work which it does. 
We believe that there will always be a demand for the daily hearing, in numerous local- 
ities, of criminal cases where the defendant has been held in custody, and we are suggest- 
ing that magistrates be provided for that purpose. We also believe that there are a num- 
ber of other criminal cases where more flexibility in treatment than would be possible 
in a formal trial may be desirable, and just as satisfactory to the government and the 
defendant. We are suggesting that in addition these magistrates be available to handle 
as many civil cases, under a simplified procedure, as the public is willing to have dealt 
with in that way. If, as seems likely, the type of mind best suited for this work is differ- 
ent from that required for ordinary trial work, and if the attempt by the same man to 
perform both kinds of work would be confusing, it seems better to adopt the method we 
have suggested, of adjusting the tribunals to the business, instead of considering the 
tribunals as “‘given” and attempting to adjust the business to them. As suggested in the 
body of the report, courts hearing cases under such a simplified procedure might not 
eventually call for personnel and facilities as extensive as those of the district courts now 
held in the corresponding areas. In this event the personnel and facilities would be ad- 
justed to correspond to the limited demand, but if the simplified procedure should prove 
to be popular, the adjustments would be made the other way. The only alternatives to 
the arrangement which we have suggested seem to be either the continuance of separate 
courts with no consistent reasons for the separation, or else the extension of the principle 
of the unified court to include trial work of all kinds. 

(4) Weare not unaware of the argument that although under a simplified procedure 
such as we have suggested the rules of substantive law are not openly relaxed, the pro- 
viding of two types of procedure would give impetus to the present tendency to depart 
from the tradition of justice according to law, and that efforts should instead be concen- 
trated on trying to simplify the procedure in all trials. In reaching our present conclusion 
we recognized the desirability of simplifying all procedure as much as possible, but we 
felt that as long as the emphasis in what we may call for convenience ‘‘formal”’ trials is 
on reaching a correct result there must necessarily be a certain amount of machinery 
which for its most effective operation will require a considerable amount of skill, time 
and money. Even if this machinery were improved as much as could be reasonably hoped 
for, we believe that there would still be a demand for tribunals in which the emphasis 
would be primarily on simplicity of methods and we cannot think that it would be 
dangerous to satisfy this demand. 
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that the whole judicial power of the Commonwealth ought to be vested 
in a single court with appropriate divisions. The principle behind such a 
suggestion is that the elimination of separate units provides greater flexi- 
bility and that responsibility for proper administration of the system with 
the power that should accompany such a responsibility should be concen- 
trated in one place. A unified court is one way of achieving those objects, 
but it is only a means and not the only means to the end. Much considera- 
tion of this plan in connection with conditions in Massachusetts has led 
us to the conclusion that it is not at present necessary or practicable to 
adopt it completely. We feel that most of its advantages can be obtained 
through some degree of unification combined with legislation or rules 
which will afford flexibility and responsibility without doing violence to 
things,—such as the prestige and other desirable features of our courts as 
now constituted,—which might be adversely affected by complete uni- 
fication. 

For reasons more fully developed below, we believe that judicial work 
of the first of the three classes which we have indicated can best be per- 
formed by tribunals which are to some extent localized and which are not 
mere administrative divisions of an undifferentiated statewide court, 
although we deem it most important that these local tribunals be co- 
érdinated and brought under some form of central supervision. 

As to appellate work,—the third of our three classes,—we recognize 
the advantages of a consolidation of the appellate tribunal with the court 
or courts of first instance; indeed, we are not at all sure that, if this were 
a younger jurisdiction, we should not recommend the adoption of such an 
arrangement. But, even though for the time being we may be disregard- 
ing practical political considerations which may require modifications of 
our recommendations, we feel that from the outset we must recognize 
firmly established conditions in Massachusetts and adapt our theories to 
them, particularly where we find a peculiar advantage that ought to be 
kept. We believe that the continuance of the Supreme Judicial Court as 
a small body recognized throughout the Commonwealth as of higher 
authority than the other courts is of great value. The readiness with which 
the decisions of the Supreme Judicial Court are acquiesced in by all 
elements in the community comes largely from the fact that throughout 
its long history it has been a small body of men specially selected and set 
apart to perform the most responsible judicial duties. This peculiar 
prestige, we think, largely accounts for the fact that appointments to the 
Supreme Judicial Court have never failed to attract men of the first 
calibre. In the plan which follows, therefore, we proceed on the assump- 
tion that the Supreme Judicial Court will not be merged in any other 
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court, on the one hand, or enlarged so as to take over the functions of the 
trial courts on the other, though we believe that, as indicated below, a 
readjustment in its methods of handling business would be highly ad- 
vantageous. Furthermore, while these considerations make it advisable 
to keep the Supreme Judicial Court as a body separate from the others, 
we believe that the advantages that would come from a formal consolida- 
tion may be obtained in large part by simplifying the transference of 
business from court to court and by extending the supervisory powers of 
the Supreme Judicial Court. 


B. Proposed Arrangements 


1. Courts of Summary Procedure. 


The chief objections to the district courts as now organized may be 
summed up as follows :— 


1. The fact that each court is independent of all the others and 
that there is no effectual means of correcting arbitrary or careless 
practices which may become habitual in particular courts. 

2. The fact that the existing courts are so highly localized that 
decisions are liable to be affected by the attitude of the judge towards 
particular members of the bar or particular citizens. 

3. The fact that in all but the largest districts the work occupies 
only a part of the judge’s time and that the salary is correspondingly 
small, with the result that the judge is obliged to carry on a private 
practice outside of court hours. 

4. The fact that the special justices are often engaged in the 

active conduct of litigation. 
5. The fact that persons appointed to the district courts,— 
especially those appointed as special justices,—are often of limited 
capacity and do not enjoy the confidence of the bar or of the com- 
munity. 


As a means of meeting these difficulties, it has been proposed from 
time to time that there be set up in place of the existing district courts 
what would be in effect a single court with state-wide jurisdiction and 
with judges who would be assigned from time to time to hold sittings in 
different places somewhat as the judges of the Superior Court are now 
assigned. This suggestion is an attempt to obtain the recognized ad- 
vantages of a unified court, many of which are illustrated at present in 
our Superior Court. There are, however, essential differences between the 
Superior Court and any courts which would be in the first of the three 
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classes we have mentioned, and these differences, we believe, make an 
adoption of the statewide circuit system impracticable and undesirable. 

It seems to us that a statewide circuit court would require a body of 
judges so large as to be unwieldy and that it would be difficult to persuade 
competent men to accept appointment to it. The itinerant nature of the 
Superior Court’s work tends to deter men admirably qualified for appoint- 
ment to that court and this objection would be much stronger with 
respect to a statewide circuit court whose judges were liable to be sent to 
any of the many places in which its sittings would be held,—some of these 
places much more remote and unattractive than the shire towns to which 
the sittings of the Superior Court are confined. 

Apart from this, the plan overlooks, we think, the essentially local 
aspects of the work which these courts, as we envisage it, ought to per- 
form. The primary purpose of such courts is to ensure that justice in the 
simpler forms shall be, so to speak, ‘‘on tap”’ at places reasonably accessi- 
ble to all inhabitants of the Commonwealth. This object can hardly be 
attained by a centralized tribunal, which cannot, without a great deal of 
lost motion, meet the needs which arise in the different cities and towns 
from day to day. Again, the large element of discretion involved in this 
daily work calls for some little familiarity with the neighborhood and 
cannot well be exercised by a judge ignorant of the particular conditions. 

We believe that measures which are less open to these objections will 
be sufficient to remove the existing causes of complaint. It seems to us 
that for the present, at least, the proper unit for the organization of these 
courts of summary procedure is the county,—not because the counties 
as now existing represent a logical districting and not merely because 
much complication would arise if court expenses were not apportioned 
with reference to county lines, but mainly because each of the counties 
has come through long years to acquire a sort of personality, so as to be 
the natural focus for any kind of judicial organization. This fact is also 
important, we think, in the matter of personnel. We believe that there 
would be little difficulty in persuading competent men to accept full-time 
appointments to a court whose work was localized to a reasonable extent, 
especially as the local standing incident to membership in a county bench 
would be an important element of attraction, whereas a statewide circuit 
bench would give little prestige to its members and might not offer much 
inducement to men of ability. Although the counties differ greatly in 
population, most of them are large enough to sustain a bench sufficient 
to make possible a considerable degree of rotation, yet not too large to 
require a bench of unmanageable proportions; the counties too small 
to sustain more than one or two judges might be combined into judi- 
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cial districts, e. g., Hampshire-Franklin, and Barnstable-Dukes County- 
Nantucket. 

Our conclusion, therefore, is that there should be in each county a 
court of summary procedure with a bench of enough judges to provide, 
except in extreme emergencies, sessions for hearings of the kind already 
described at as many places and at as frequent intervals as the needs of 
the community require. The exact nature of those needs would have to 
be determined by experience in each county, and sessions established and 
assignments made from time to time accordingly, but a few generaliza- 
tions may be made at the start. We annex to this report an extract from 
the memorandum which we submitted to the special commission appointed 
under Chapter 62 of the Resolves of 1935, also reproductions of the tabu- 
lations and map which were attached to that memorandum. Although 
the particular purpose of the memorandum was to furnish material which 
might be used immediately by the special commission, the general obser- 
vations which it contains and particularly the table and map just referred 
to bear directly upon our present discussion. The number of judges to be 
assigned initially to each county could be determined in this way with a 
fair degree of accuracy. 

It can be said as a further generalization that for this summary type 
of justice the hearing in any criminal case ought not on an average to be 
held more than ten miles from the place of the commission of the offence. 
Criminal sessions of this type need to be held every day for the most part. 
On the other hand, while civil sessions for poor debtor cases and cases of 
the sort now handled under small claims procedure ought also to be 
available at no greater distance than ten miles, there is not the same 
necessity for frequency that there is in criminal cases and the number of 
such civil cases is much less. As regards other civil cases within the 
jurisdiction of the proposed county courts, the need for the localization 
of sessions is still less; we conceive, indeed, that, in view of modern 
methods of transportation, the public convenience would be promoted 
by the holding of nearly all* such sessions at the county seats. 

It is the opinion of our committee, furthermore, that rotation of 
judges within the county is preferable to permanent assignment to one 





* There would always have to be provision for the holding of hearings locally for the 
benefit of those persons to whom modern transportation is chiefly a fiction. While we 
believe that in the large majority of cases the persons having occasion to attend a hearing 
would be able to get transportation of such a kind that a number of miles more or less 
would not be of relatively great importance, we recognize the fact that in some commun- 
ities there is no adequate substitute for discontinued or curtailed street-car or railroad 
service, and that not all the inhabitants own automobiles or even have friends who own 
them. The present system whereby the probate courts sit occasionally at places other 
than the shire towns furnishes an analogy. 
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locality. We feel that the only limits are the ability of the judge, with 
proper regard for his own comfort, to attend the sessions when and where 
they are necessary. For civil sessions, at least, a judge could travel to 
different localities within the county and so attend to as much civil work 
as might be necessary to keep him fully occupied and yet be able to 
return to his home at night. Criminal business does not allow so much 
flexibility in the holding of the sessions, but the larger volume of it makes 
it less necessary for the judge to travel in order to find enough work to 
occupy his entire time. The important point is that, if all the judges 
can travel about within the county and if sessions are held at times and 
places according to the needs of a community, it should be possible to 
have substantially all the judicial work of this summary nature handled 
by a group of judges who, like the judges of the Superior Court, will be 
kept employed exclusively on judicial work. 

The judges of these county courts,—as they will hereafter be called 
for convenience,—should be expected to abstain from private practice 
and should be paid salaries adequate to attain that end. As in the case of 
many public positions, the ideal salary might not be possible politically 
under existing conditions; we believe, however, that salaries entirely 
consistent with present standards would be sufficient to attract suitable 
men. The county courts would presumably be composed in the first 
instance of the standing justices of the existing district courts, so far as 
they might care to accept full-time service; those who did not might per- 
haps be made special justices with compensation for actual service on a 
per diem basis. It is, of course, probable that under the proposed system 
these special justices would rarely be called upon to sit; their offices 
would, moreover, cease altogether upon the retirement of the present 
incumbents. After these readjustments had been made, the number of 
judges in each county court would probably approximate the number of 
district courts which the county court had superseded, but experience 
might show that in particular counties the number should be either in- 
creased or diminished. With the possible exception indicated above, the 
office of special justice would be abolished. 

Each county court would have a presiding justice whose duties 
would be similar to those now performed by the Chief Justice of the 
Municipal Court of the City of Boston*. At the head of the system of 





* Since the Municipal Court of the City of Boston already approximates in its organ- 
ization that of the proposed county courts, no change in its constitution is suggested other 
than that the other district courts in Suffolk County be consolidated with it as has been 
several times proposed heretofore. 
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county courts, there would be a chief justice of the county courts who 
would be eligible to sit in any of the several courts but whose principal 
duty would be that of supervision and coordination; his function, as we 
envisage it, may be suggested by comparing it to that of the president of 
a university, while the presiding justices of the several county courts 
might be likened to the deans of the various departments. This would 
not necessarily mean the end of the Administrative Committee of the 
District Courts, although the elimination of the appellate divisions as 
explained hereafter would make it necessary to evolve another method of 
selecting it. If it were made up of the chief justice of the county courts 
and the presiding justices of the several county courts or certain ones 
selected from their number, it might, to carry our analogy further, be 
likened to the faculty or the administrative board of a university. 
While each county court would be separate from the others,—just as 
the several probate courts are distinct today,—any judge of a county 
court would be eligible, though not compellable, to sit in any other 
county court if called to that duty by the presiding justice of that court 
with the concurrence of the presiding justice of his own court or if assigned 
by the chief justice of the county courts. The bench of nearly every 
county court would, moreover, be large enough to make it possible to 
meet unusual exigencies through a rearrangement of the work, especially 
as each judge, although occupied exclusively with judicial work, would 
presumably have a certain amount of time during which he was not 
regularly assigned to hold any session, and so could be used to fill in as 
required. In view, moreover, of the short distances involved and of the 
fact that the average criminal session would occupy only part of a day, 
the judge holding the criminal session in one town might, after finishing 
his list, go on to another and dispose of the pressing business there, in 
case the inability of the judge regularly assigned arose at such short 
notice, e. g., through sudden illness, that other arrangements could not 
be made. Thus we believe that it would be only upon very rare occasions 
that serious interruption in the work of any county court for the want of 
an adequate number of judges would occur. As there might, however, be 
certain times when there would be an extraordinary bulge of criminal 
business,—or even of some type of civil business which could not be 
allowed to wait,—and when the regular force of judges would be insufh- 
cient, it might be desirable to provide that a justice of the peace (if a mem- 
ber of the bar) should have the same jurisdiction civil and criminal asa 
county court, but that he might exercise this jurisdiction only through 
the machinery of a county court and only for such specified time and at 
such specified place as might be designated in a special commission issued 
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by the chief justice of the county courts. Since a justice of the peace is a 
judicial officer and since his jurisdiction is fixed by the legislature, this 
arrangement would satisfy the constitutional requirements as to the 
appointment of judicial officers and would at the same time avoid the 
present difficulty of giving the permanent status of judge to a member of 
the bar called upon to render emergency service. (See Commonwealth v. 
Leach, 246 Mass. 464.) In addition, it ought to have the advantage of 
limiting the performance of such emergency judicial service to persons 
who, besides being qualified under certain minimum requirements, would 
be regarded by the chief justice of the county courts as competent to per- 
form it, at the time of the performance. 

We believe that the civil jurisdiction of county courts such as we 
propose should extend to all actions at law, reserving, however, to any 
person named as a defendant in such an action the right of removal to the 
Superior Court (or whatever court might perform its functions ina revised 
system) upon giving a bond for costs substantially as is now provided in 
G. L. (Ter. Ed.) c. 231, §104, with respect to the removal of actions begun 
in the district courts, except that the requirement that in certain classes 
of cases a trial by jury must be claimed in order to effect a removal would 
not be continued. If it were thought wise to provide with respect to the 
county courts, as is now provided with respect to the district courts, 
that motor tort cases should be begun in them in every instance, subject 
to a right of removal (St. 1934, c. 387), we believe that the requirement 
of a bond should be extended to these cases. However, as this arrange- 
ment, while exceedingly useful as a temporary measure, is at best a 
makeshift, we should hope it would be found, after the revised system 
which we contemplate was in operation in all its parts, that the further 
maintenance of this particular arrangement was unnecessary. Under the 
simplified procedure which we have suggested it is contemplated that 
there should be a right of appeal on questions of substantive law; for 
reasons stated below, we believe that this appeal should be directly to the 
Supreme Judicial Court, rather than to an appellate division of the 
county courts. 

We see no advantage in continuing the present arbitrary restrictions 
upon the criminal jurisdiction of the district courts, and believe that the 
proposed county courts should have criminal jurisdiction in all cases not 
capital. It is unnecessary to repeat the arguments so often and so forcibly 
stated by others to the effect that the double trial should be abolished and 
that a person charged with an offence in a local court should be required 
forthwith to elect whether to stand trial in that court or to have his case 
transferred to the Superior Court or court corresponding to it. We fully 
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concur in the principle upon which these arguments are based. It seems 
to us, however, that a system of election involves elements which can be 
determined only by experiment. As regards the more serious offences, we 
do not believe that the requirement of immediate election would sub- 
stantially increase the pressure upon the Superior Court, inasmuch as a 
large proportion of the convictions in the local courts for such offences 
are now appealed. It seems to us possible, however, that the situation 
may be different as regards such offences as intoxication and violation of 
traffic rules. Under the present system the vast majority of these cases 
are disposed of in the local courts, but we are not sure that, if persons 
charged with such offences were obliged to forego the right of trial in the 
Superior Court before the action of the district court was known, this 
would not result in a number of removals much greater than the present 
number of appeals. 

We concur, therefore, in the recommendation made in the Twelfth 
Report of the Judicial Council (pp. 29-35) that the requirement of elec- 
tion be first introduced in the Municipal Court of the City of Boston; a 
few years’ actual experience in that court will go far to resolve uncertain- 
ties like those mentioned. We also concur in the opinion of the Judicial 
Council that in any local court in which the requirement of election is 
established there should be an opportunity for the review of sentences. 
If this requirement were prescribed with respect to county courts such as 
we have outlined, the reviewing body for each county court would 
naturally consist of judges,—presumably three,—of the same court. We 
think that,in order to discourage mere dilatory applications, the reviewing 
body should have power to increase sentences as well as to reduce them. 

As regards juvenile cases, we think that a system of county courts 
such as we suggest would preserve all the valuable features of the present 
arrangements and would have in some respects marked advantages. It 
appears to us that the jurisdiction of the Boston Juvenile Court should 
be made co-extensive with Suffolk County. We believe that in other parts 
of the State the proposed system of county courts would be found of great 
benefit in the disposition of juvenile cases, since all these cases in a given 
county could be handled by a single judge,—or possibly by two judges in 
a few of the larger counties,—specially assigned, thus promoting the ex- 
perienced approach, careful consideration and continuity so important 
in this class of judicial work. 


2. Trial Courts. 


We believe, as already indicated, that if there is to be any line of 
division between courts of first instance, it should be drawn between those 
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which proceed with a minimum of formality and more or less summarily 
and those in which issues are formally tried, usually with the aid of 
counsel, and with observance of the rules of pleading, evidence, and all 
the other features deemed necessary for the preservation of rights upon 
which people may, if they wish, insist. We are confronted, therefore, by 
the question whether the tribunals which entertain these different types 
of proceedings should constitute divisions of a single court. This question 
must, of course, be answered with reference to the merits of unification as a 
means of attaining simplicity and better codrdination, since the mere 
substitution of the name “‘division”’ for that of ‘‘court’’ cannot of itself 
be of importance. We feel that we should again make it clear that we 
recognize the advantages of such complete unification and that we have 
considered carefully the arguments in its favor. If it works according to 
the theory on which it is set up, it provides a centering of responsibility 
for judicial administration and opportunity for better apportionment of 
the work and an elimination of technicalities of practice and jurisdiction. 
An excellent discussion of it is contained in the First Report of the Judi- 
cial Council (November, 1925) and in Appendix A of that report. 

It is, however, easy, as the experience of England illustrates, to have 
unification in form while retaining divisions which are just as rigid and 
distinct from each other as if they were separate courts. It is also possible 
to have unification in most practical aspects without having it in name. 
It seems to us that, where differences between tribunals are deep-seated, 
unification can be effected, if at all, only in form and that the balance of 
convenience is in favor of a separation which corresponds to a fundamental 
distinction in the classes of work to be done. The Superior Court of 
Massachusetts, as now constituted, represents a considerable degree 
of unification. As indicated below, we advocate a further unification of 
parts of the judicial system. Nevertheless, we have come to the conclu- 
sion that unification should not now be carried to the extent of attempt- 
ing to combine tribunals which are as different in character as the pro- 
posed county courts, on the one hand, and the general trial court, on the 
other. 

The feasibility of interchanging judges is, we think, an important 
consideration with reference to any plan of unification. The man habitu- 
ated to the atmosphere of county courts such as we have outlined would 
be apt to find himself out of place in a court trying cases under the strict 
tules of evidence and procedure, and the same would be true vice versa. 
On the other hand, we believe, for the reasons stated above, that all 
formal trials,—as distinguished from hearings conducted summarily or 
under a simplified procedure,—should be deemed of the same grade and 
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as calling for judges of the same capacity. If this view is accepted, it fol- 
lows that provision ought to be made for the freest interchange of duties 
between what may be called for convenience trial judges; if these judges 
are segregated, as it were, in watertight compartments, there are sure to 
be occasions when one group is overworked at the same time that another 
is only partially occupied. While the result may, indeed, be attained after 
a fashion by various indirect methods, we believe that the normal way,— 
and, in the long run, the only efficient way,—of assuring this free inter- 
change is to provide that all trial work,—using that term in the sense indi- 
cated above,—shall be done in one unified court and that all the judges 
before whom trials are conducted shall be judges of that court. 

This is not, however, our only reason for believing that a unified trial 
court is essential as one of the first steps towards the relief of the condi- 
tions which have led to the appointment of our committee. Any pro- 
posal to relieve this or that particular difficulty encounters at once the 
problem of fitting the new device into the complicated and more or less 
inconsistent system which has gradually arisen more through a process of 
accretion than through anything that could properly be called growth. 
Efforts to relieve congestion, reduce the expense of litigation, etc., can be 
at best only partially successful until there is laid an adequate foundation 
in the form of a simplified, consistent and interdependent trial court. 

At the present time the Supreme Judicial Court has (except in a few 
special cases) exclusive jurisdiction with respect to the prerogative writs. 
General equity jurisdiction is vested in that court and in the Superior 
Court, while a large measure of concurrent equity jurisdiction is also 
vested in the probate courts and in the Land Court; it is conceivable, 
indeed, that the same controversy might be within the equity jurisdiction 
of four different courts. Concurrent jurisdiction over actions at law is 
vested in the Superior Court and in the several district courts. Similar 
overlappings and inconsistencies exist with regard to many special pro- 
ceedings, such as divorce, the establishment of claims against decedents’ 
estates, non-support, etc. 

It seems to us essential that any given type of controversy requiring 
formal trial should be within the jurisdiction of some one tribunal and 
only one. Any minute subdivision would, however, be manifestly unde- 
sirable. The general technique is substantially the same in the formal 
trial of every sort of issue. It is a command of this general technique, 
rather than specialized knowledge of the immediate subject under exam- 
ination, that makes a satisfactory trial judge. Much might, indeed, be 
said for vesting all the original jurisdiction now vested in the Superior 
Court and in the courts coérdinate with it in a single unified court with 
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no fixed apportionment of the work between different divisions. If, how- 
ever, the general field of trial work be taken, so to speak, as the genus, 
there are, as it seems to us, four species sufficiently distinct and sufficiently 
important to warrant recognition in any judicial organization and to be 
the subjects of specialization in the assignment of judges. These are (1) 
trials by jury (2) hearings in equity and trials at law without jury, (3) 
hearings in land registration proceedings, and (4) hearings in probate 
proceedings strictly so-called, as distinguished from the equity proceed- 
ings now cognizable by the probate courts. 

Our general conclusion is, therefore, that the original jurisdiction of 
the Supreme Judicial Court (except as to matters cognizable in the first 
instance by the full court) and the existing jurisdiction of the Superior 
Court, of the Land Court and of the several probate courts, should be 
exercised by a single court which will be referred to for convenience as the 
“Court of General Sessions’”’ without implying that, if the plan were to 
be put into practice, the result might not be achieved by extending the 
jurisdiction of the Superior Court or by some other plan which would not 
involve the setting up of a wholly new court. As we conceive it, the Court 
of General Sessions would have four divisions corresponding to the four 
species of trial work outlined above. Every justice of the Court of Gen- 
eral Sessions would be eligible to sit in any one of these divisions and, as 
suggested hereafter, cases would not be entered in any particular division, 
but would simply be assigned after entry to the division which appeared 
best adapted to hearing them. 

Each judge would be appointed to the Court of General Sessions 
generally and not to any particular division. It would be the duty of the 
Chief Justice of that court to assign each judge to service in some division 
and from time to time to change these assignments as occasion might 
arise. The difference between attaining specialization through such 
assignments and through the permanent appointment of judges to par- 
ticular divisions is important. Specialization in assignment is already 
practiced in the Superior Court to some extent. It is a method by which 
a man who demonstrates an aptitude for a particular type of judicial 
work can be given that type of work as much as possible, but can be 
assigned to other types of work if, for instance, an emergency requires it 
or if over a period of time his technique appears to need broadening or 
if his interests and aptitudes develop in a different direction from that 
originally anticipated. It is quite a different thing from setting up a court 
which has jurisdiction to deal only with certain named subjects and then 
appointing a judge to sit in that court and no other. The present over- 
lapping of functions in the various courts is a demonstration of the futility 
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of attempting to divide the law into separate parts and apportion those 
parts among separate courts. It is our object to establish a system where- 
by specialization will be obtained to the extent that it is natural and 
practicable, but will not be forced. 

The bench of the Court of General Sessions would presumably con- 
sist in the first instance of the judges of the Superior Court and of the 
Land Court and of the several judges of probate now in office, except that 
any judge of probate who did not wish to hold himself available for full 
time service throughout the Commonwealth might be permitted to render 
part-time service with a continuation of the salary received by him as 
judge of probate; if any judge thus doing part-time work ceased to hold 
office, this would not be deemed to create a vacancy in the number of 
regular judges of the Court of General Sessions. If the recommendation 
made below as to the handling of uncontested registration and probate 
matters were adopted, it would presumably follow that it would be un- 
necessary to assign to the Land Registration and Probate Divisions as 
many judges as are now appointed to the Land Court and to the probate 
courts respectively. The result,—at least after the preliminary period of 
readjustment,—would be that a considerably larger number of judges 
than at present would be available for general trial work, especially in the 
Division for Trials without Jury. 

As regards the uncontested matters with which the Land Court and 
the probate courts are now so largely concerned, we believe that efficiency 
and flexibility would be promoted if this work were recognized as largely 
administrative in character and as essentially different in quality from 
the hearing of contested issues; it calls for a high degree of specialized 
knowledge and sound judgment, but not necessarily for all the qualities 
which may be looked for in the ideal trial judge. We are strongly of the 
opinion that in such a Court of General Sessions as we have outlined, the 
Land Registration and Probate Divisions should be organized much after 
the manner of the federal courts of bankruptcy, 7. e., with a staff of com- 
missioners distributed through the Commonwealth, to some one of 
whom every new registration or probate matter would be automatically 
referred, and whose action, in the absence of a contest, would be deemed 
the action of the court, subject, of course, to examination by the court 
if not accepted by the parties. The adoption of this system would at 
once reduce materially the number of judges necessary for land registra- 
tion and probate matters, and increase, rather than impair, both the 
accessibility of the courts for the disposition of these cases and the 
promptness of action in cases in which, as in the great majority of such 
proceedings, no one appears to contest. 

22 











We believe that the greater flexibility of a unified Court of General 
Sessions such as we have in mind would tend to reduce the need for re- 
ferring contested cases to auditors or masters. It is to be presumed, how- 
ever, that under any system likely to be adopted in Massachusetts refer- 
ences to officers specially appointed will at times be necessary. This 
brings up what seems to us the fundamental vice of the present system. 
The people of the Commonwealth have, we believe, the right to have con- 
tested cases heard by judges whose conclusions shall be the conclusions of 
the court, and this requirement is not satisfied by compelling parties to 
try their cases before officers who have no power to do anything but sub- 
mit reports which must be reviewed in detail by a judge, and which may 
be completely overturned in the final disposition of the case, not simply on 
appeal but in the trial court itself. The many other limitations of hearings 
before masters and auditors under the existing system are well known, but 
they seem to us largely to stem from this fundamental weakness. On the 
other hand, we recognize the serious objection to a system like that now 
existing in the district courts under which, in order to meet special de- 
mands upon the judicial machinery, members of the bar are given perma- 
nent appointments as judges, and are enabled to hold themselves out as 
such, though engaged in contentious private practice. We do not think, 
however, that the appearance of possible partiality and the other abuses 
incident to this system obtain with respect to appointments made by the 
court for particular cases; it is nearly always possible with reasonable 
care to select for such a purpose a member of the bar who commands the 
confidence of the parties and who is free from all entangling alliances. 
We believe that if it is found necessary to refer any case to a commis- 
sioner,—using a general term to include auditors, masters, assessors and 
similar officers,—the appointee should be in effect, if not in name, judge 
pro hac vice, his decision being deemed the decision of the court. This 
result might be accomplished,—as it has been satisfactorily accom- 
plished for many years in New Jersey, for example,—by adopting a prac- 
tice whereby the court, without further hearing, enters as a matter of 
course the judgment or decree advised by the commissioner. As regards 
actions at law, it would seem that, as suggested above with reference to 
county courts, a justice of the peace might, without constitutional ob- 
jection, be designated to hear a specified case or to hold a specified 
sitting. At this point, however, we are not so much insisting upon any 
particular means of accomplishing the desired end as upon the importance 


of keeping in view the end itself as an element in any scheme of reorgan- 
ization. 
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Although it is, perhaps, a minor feature, it seems to us that the 
practical working of a court subdivided as we have outlined would be 
promoted if it were provided that a party beginning any proceeding 
should enter it in the court generally and not in any particular division, 
and that some designated authority should then cause it to be assigned 
to the division in which he should deem it to belong, subject, of course, to 
review by a judge on the application of any party dissatisfied with the 
allocation so made. This arrangement, it seems to us, would tend to re- 
duce to a minimum debate as to the particular division within whose 
province any case should fall. Errors in the allocation of cases as between 
the divisions would not be in any event jurisdictional. 


3. Appellate Courts. 


Under our system of unwritten law, the function of the appellate 
courts is twofold,— (1) to make final disposition of controversies as be- 
tween the parties, and (2) to develop the principles of law presented by 
the cases coming before them. It must be recognized, we think, that these 
functions are not only distinct but to some extent antagonistic. If we 
look only to efficiency in the sense of the speedy decision of particular 
controversies, a hearing before a numerous bench and the preparation of 
elaborate written opinions may seem unprofitable. We are disposed 
frankly to admit that, if the courts of last resort are to perform their time- 
honored duty of building up the principles of law, some sacrifice of effi- 
ciency in this sense is involved. We believe, however, that a fair compro- 
mise between the two objects is possible. 

The Commonwealth, as we conceive, is under no special duty to en- 
able its citizens to have their cases reviewed by a large body of judges or 
made the subjects of extended essays; it is enough in this respect if pro- 
vision is made for examination by a body sufficient to assure considera- 
tion from different points of view and for the rendering of decisions in 
such form as shall make clear the points determined. It is also manifest 
that the majority of cases in which appeals are taken either present pure 
questions of fact or call merely for the application of well-settled rules to 
particular situations. In cases of this kind elaborate discussion serves no 
public purpose and tends only to cumber the reports. 

We do not, however, sympathize with the idea that the court of last 
resort ought to be open only to cases which meet some prescribed test of 
importance. As we have suggested above with reference to the trial 
courts, any case,—however small the money value directly involved,— 
may be of the utmost importance to the parties, so that the highest court 
ought to be open as a matter of right to every appellant. We are also 
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convinced by our study of the experience in other States that the double 
appeal is most objectionable and ought to be avoided if this is by any 
means possible, as we believe that it is. 

The sound principle, as we see it, is that all appeals should be heard 
and disposed of by the court of last resort but not necessarily heard or 
disposed of in the same way. Unless the public interest calls for examina- 
tion by a numerous bench and for an extended exposition of legal prin- 
ciples, review by a comparatively small bench and a concise statement 
of the conclusions ought to suffice. We believe that, if the work of the 
Supreme Judicial Court were readjusted along these lines, the existing 
sources of dissatisfaction would be removed to a considerable extent. Al- 
though the burdens imposed upon the court have grown heavier year by 
year, no relief has been afforded except by whittling away the original 
jurisdiction, and no substantial change has been made in the manner of 
handling appellate business. The abolition of the original jurisdiction 
(other than that exercised by the full court) would doubtless be a step 
in the right direction, but of itself it would not help a great deal. Under 
these conditions unsatisfactory results are inevitable. The rendering of 
decisions may be unreasonably delayed, the facts and the arguments 
of counsel may not be adequately considered, and the pronouncements of 
the court must tend to become the work of individuals and not to repre- 
sent any true consensus. 

It has from time to time been argued that, in order to meet these 
difficulties, the membership of the Supreme Judicial Court should be in- 
creased. We have become convinced that some increase is necessary, but 
we do not advocate such an increase as an independent measure; we be- 
lieve that taken by itself it would give only partial relief, and, in view of 
the objections which readily occur, would hardly be warranted. We think 
that the remedy for the existing difficulties lies in a decided change in the 
manner of handling appellate business, and we favor an increase in the 
membership of the court merely because the system which we believe to 
be the right one cannot be put into effect unless the membership of the 
court is somewhat enlarged. 

Since we contemplate an arrangement in accordance with which the 
court will normally do its work and not the mere bringing in of assistance 
to tide over emergencies, we do not think that the desired result could be 
attained through any scheme for the drafting of judges from the trial 
court for temporary service. Moreover, we have already indicated our 
reasons for thinking it important that the Supreme Judicial Court be 
maintained as a tribunal separate from the other courts and those reasons 
make the use of temporary help undesirable. Again, such an arrangement 
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tends to impair the consistency of the court’s decisions and to affect their 
value as precedents (See, for an illustration, the analysis of King v. 
Hopkins, 57 N.H.334, byGray,C. J.,in Holmes v. Hunt, 122 Mass. 505,521.) 
If increased personnel for the Supreme Judicial Court is necessary, as we 
think it is, the only right way to accomplish the result is in our opinion 
an addition to the court’s permanent membership. 

With these principles in mind, we accordingly submit the following 
as representing our best judgment with respect to the organization and 
work of the Supreme Judicial Court :—* 





* In making the recommendations which follow we have not overlooked the question 
sometimes raised as to whether it is constitutionally competent for the legislature to 
direct that the business of the Supreme Judicial Court be handled as we propose. We 
have not felt it necessary to reach any final conclusion upon this subject, as our purpose 
in this, as in other parts of the present report, is to indicate the arrangement which seems 
to us most desirable, without at this time considering in detail the means by which it may 
be necessary to bring about any particular change. It is our belief, however, that no part 
of the scheme which we outline would call for any constitutional amendment. 

The status of the Supreme Judicial Court under the Constitution of Massachusetts 
is sometimes misunderstood. Unlike the Constitution of the United States, the Con- 
stitution of Massachusetts does not establish a court of last resort, but merely specifies 
that it is ‘‘not only the best policy, but for the security of the rights of the people and of 
every citizen that the judges of the supreme judicial court should hold their offices as 
long as they behave themselves well.” (Bill of Rights, Article 29). As was recognized by 
St. 1780, c. 17, what is referred to in the Bill of Rights as the “‘supreme judicial court” 
is the court previously existing under the name of “‘superior court of judicature’’, the 
change being only in name and not in jurisdiction or other attributes. The result is that 
the constitutional provision simply prevents the General Court from legislating the judges 
of the Supreme Judicial Court out of office, but does not restrict whatever power the 
General Court would otherwise have to determine the jurisdiction of the Supreme Judi- 
cial Court or the manner in which that jurisdiction shall be exercised. There is no con- 
stitutional right to an appeal from the decision of a court properly constituted. (Bassett 
v. Hutchinson, 9 Allen, 199; Bartlett v. Slater, 183 Mass. 152; Martell v. Moffatt, 276 
Mass. 174; Ohio v. Akron Metropolitan Park Commission, 281 U.S. 74.) No question, 
for example, was ever raised as to the constitutionality of the statutes (consolidated in 
R. L. c. 173, §76) which provided that the decisions of one justice on questions raised 
upon an answer or plea in abatement, upon a motion to dismiss for defect of form of 
process or upon a demurrer for misjoinder of counts should be final; prior to the repeal of 
these provisions by St. 1906, c. 342, §1, it was repeatedly held that the full court had no 
power to review a decision rendered by a single justice either of that court or of some 
other court upon any of the questions enumerated (Voss v. Sylvester, 203 Mass. 233; 
Fenton v. Kane, 186 Mass. 136; see Cowley v. Train, 124 Mass. 226). There would 
apparently be no constitutional difficulty with a provision for the hearing of appeals 
from other courts to the Supreme Judicial Court by a single justice of that court without 
any further right of review; if so, there could hardly be any constitutional objection to a 
provision that for certain purposes three justices should constitute a quorum and that 
their decision should not be subject to reéxamination as a matter of right. 
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The total membership of the court to be nine. The original jurisdic- 
tion, so far as now exercised by a single justice, to be abolished, subject 
to the possibility that, as in many States, a discretionary original juris- 
diction with respect to certain prerogative writs might be vested in the 
full court by way of enabling it to deal with urgent matters of public 
importance. The sittings for the hearing of appellate matters to be held 
in the ordinary course by three justices, and a decision concurred in by the 
three or by a majority of them to be final except as specified below. A 
brief statement,—ordinarily not more than 300 words or thereabouts, 
—as to the nature of the questions presented to be filed by the appellant 
when any matter is entered in the Supreme Judicial Court. A similar 
statement to be filed by the appellee, if he so elects. The case then to be 
considered forthwith by the court (or such member or members as may 
be assigned from time to time to that service) for the purpose of determin- 
ing whether it presents issues of such public importance that it should be 
heard by the full court.* Unless it is found that the public interest requires 
such a hearing, the case to go on the list for argument before three justices. 
The decision reached by the three justices or a majority of them to be 
certified to the court below as the decision of the Supreme Judicial Court 
unless (1) the three justices are divided in opinion (in which event the los- 
ing party may, if he desires, have their decision reviewed by the full 
court), (2) the three justices become at any stage of the proceedings be- 





* These statements would presumably make the case out to be as important as pos- 
sible, but no amount of literary ability would suffice in most instances to make the ordi- 
nary case of negligence in the operation of a motor vehicle of sufficient public importance 
to warrant consideration by the full bench. On the other hand, a case involving a point as 
to which the law of Massachusetts is unsettled (as, for instance, libel of a deceased person, 
or some new phase of the Social Security statutes) would obviously merit the attention of 
the full bench. We believe that the proper tribunal for disposing of a great many appellate 
cases could by this method be determined at the start. Cases between these extremes 
would call for the exercise of discretion on the part of those passing on the preliminary 
statements, but, if at a later stage it should turn out that the character of the case had 
been misapprehended, it could still be sent to the proper tribunal as explained in the text. 


+ Although this expresses the opinion of a majority of this committee, some members 
are opposed to the inclusion of this ground for review. They feel that no party should be 
able as of right to have his case heard by a bench of nine, but that the entire matter of 
such transfers or rehearings should be for the discretion of the court. These members 
would have no objection to the suggestion of certain grounds, such as a division of opin- 
ion, as ones which the court might well recognize as a matter of custom, but they would 
not prescribe them in any manner rigid enough to provoke controversy as to whether a 
rehearing might be had as a matter of right in a particular case, or to hamper the selec- 
tion or rejection of cases as being of sufficient importance to the public as a whole to 
warrant extraordinary consideration. 
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fore them convinced that the matter is of sufficient importance to be 
heard by the full bench and order it to be transferred, or (3) the full court 
as a matter of discretion allows a petition for rehearing analogous to a 
petition for certiorari under the federal practice.* Conversely, the full 
bench to have power at any stage of proceedings before it to transfer 
to a division of three justices any matter originally assigned to the full 
bench for hearing, but proving upon further examination not to be as 
important as it seemed at first. No justice who has not heard the oral argu- 
ment to participate in any decision either by a division of three justices 
or by the full court, decisions of the full court being by a majority of the 
justices actually sitting. 

Every opinion rendered by a division of three justices to be published 
in the reports in the same manner as those of the full court. It would be 
expected that the opinions of divisions, however, would so far as practi- 
cable be in the form of brief memoranda specifying (so as to make clear 
the scope of the decision as res judicata) the issues raised and the disposi- 
tion made of them, but not embodying any extended discussion of facts. 
As to the status of such decisions as precedents, we conceive that a de- 
cision rendered by one division,—in so far as it established any principle 
of law,—would be as binding on the other divisions as on the one that 
rendered it, unless and until overruled by the full court, somewhat as a 
decision rendered by one of the divisions of the English Court of Appeal 
is deemed binding on all divisions unless overruled by the House of Lords. 
We should expect, however, that the number of these decisions which in- 
volved anything but the application of established rules to particular 
states of fact would be comparatively small, and that, since the opinions 
would in other cases contain no extended reasoning, there would be little 
inducement to cite these opinions as precedents. 

We have stated above that we consider the double appeal a thing to 
be avoided and that we think that the highest court ought to be accessible 
to all litigants. Following out this reasoning, we believe that appeals 
from county courts such as we have proposed should be directly to the 
Supreme Judicial Court and not in the first instance to an appellate divi- 
sion or other intermediate tribunal. If the county courts were acting 





* In view of the long established usage of the Supreme Judicial Court in the matter 
of granting rehearings, it is to be presumed that this discretion would be sparingly 
exercised, and that there would be no parallel to the condition obtaining in those states 
where local custom encourages the filing and granting of petitions for rehearing to such 
an extent as to be a nuisance. 

t As indicating in a general way the type of opinion which we have in mind, reference 
may be made to the numerous memoranda of decisions found at the close of each volume 
of the Maine Reports. io 
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under a simplified procedure such as we have indicated, appeals from 
those courts would be limited strictly to questions of substantive law and 
would presumably be few. It would, however, tend to encourage parties 
to resort to those courts for the settlement of the larger matters if this 
did not involve the loss of direct access to the Supreme Judicial Court 
for the decision of fundamental issues. With a rearrangement of work 
and an enlarged membership such as we suggest, the Supreme Judicial 
Court would not, we believe, find the hearing of such appeals unduly 
burdensome. 

In order to avoid any possible misunderstanding, we wish in conclud- 
ing our discussion of this subject to make it clear that the substance of our 
recommendations was agreed upon prior to the making of the proposals 
for the reorganization of the federal judiciary which have given rise to 
so much controversy and that, if our recommendations present any points 
of similarity to these proposals, this does not in any way imply that we 
see occasion for the adoption of such measures under the wholly different 
conditions which obtain in the federal courts. 


III 
Rule-Making 


This matter has been the subject of so much discussion in recent 
years that we deem it unprofitable to go over the ground at length. As 
said above, we believe that it is only through the exercise of rule-making 
power by the courts that real progress with respect to the details of 
practice and procedure can be made. We assume for the present purpose 
that this general proposition may be taken as accepted and confine our- 
selves to a few special topics. 

1. Much unnecessary opposition to the idea of rule-making by the 
courts is excited by the form in which the proposition is often presented. 
The plan is sometimes stated as if its essence were a transfer by the 
legislature to the courts of a power primarily vested in the legislature. 
This form of statement naturally provokes objection; it is said that such 
a delegation of legislative authority would be unconstitutional, that if 
the authority were transferred to the courts the legislature could not take 
it back, that the scheme looks to the taking of power from the people and 
putting them at the mercy of the courts, etc. A vital point to make clear 
in any presentation of the subject either to the legislature or to the public 
is, as it seems to us, that the plan does not contemplate or involve any 
transfer of authority from the legislature to the courts. Every court 
has,—subject, of course, to constitutional limitations,—inherent power 
to make rules governing in all matters its practice and procedure. If 
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there were in Massachusetts no legislation on these subjects, each court 
could make such rules as it saw fit in these fields. In vic.v of the fact that 
there are statutes dealing with these matters in considerable detail and 
that these statutes have been acquiesced in for so long a period, it might 
now be decided, even though doubtful as an original proposition, that the 
legislature may regulate practice and procedure, and that such regula- 
tions as it makes override rules made by the courts on the same subject.* 
We do not, however, think it necessary to decide that question, and, there- 
fore, we express no opinion on it. What is now proposed is primarily that 
the legislature repeal in whole or in part the regulations which it has made, 
so that the courts are once more able to exercise their inherent rule- 
making power in the areas thus left free. The occasion for a grant of new 
power would arise only in so far as it might be thought expedient that 
some particular court,—presumably the Supreme Judicial Court,—have 
power to make rules binding on other courts. This would be in the nature 
of a special jurisdiction which could be exercised only as conferred by 
statute. Further discussion of this subject will be found in the annexed 
memorandum (Appendix B), which was prepared in connection with 
hearings before the Special Commission established by Chapter 62 of the 
Resolves of 1935. We also call attention to the very thorough historical 
discussion contained in the article entitled ‘““The Origin of the Rule- 
Making Power and its Exercise by Legislatures’’ by George G. Tyler, 
Esquire, which appears in Vol. 22 of the American Bar Association Jour- 
nal at page 772. 

Although we should hope that, after taking this step, the legislature 
would find the results to be such an improvement over the old arrange- 
ment that it would never wish to return to it, it is manifest that, in so far 
as the legislature may have power to deal with the subject at all, it could 





*It is needless to enlarge upon the extent to which the discussion of this subject 
in the legislature and elsewhere has been distorted by the tendency to treat as pivotal 
the matter of advising juries on the facts. The controversy as to how far a return to the 
common law practice would obviate existing complaints with respect to the working of 
the courts lies outside the scope of the present report. In order to avoid misunderstand- 
ing, however, we wish to point out in passing that G. L. (Ter. Ed.) c. 231, § 81, is very 
likely unconstitutional wholly apart from any general limitation of the powers of the 
legislature to regulate matters of practice; there is, to say the least, a strong argument 
in favor of the position that the “‘trial by jury” guaranteed by Article 15 of the Bill of 
Rights is a trial with the ordinary common law incidents, one of which is the power of 
the court to advise the jury on the facts. (See Patton v. United States, 281 U.S. 276, 288; 
Capital Traction Co. v. Hof, 174 U.S. 1.) As appears from People v. Bruner, 343 Ill. 146, 
the fact that in many cases the validity of this statute has been assumed without dis- 
cussion is no obstacle to an examination of that subject on its merits. 
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at any time rescind its action. The idea that it was competent for the 
legislature to enact the existing statutory provisions as to practice and 
procedure, but that a statute which looked to the regulation of these sub- 
jects by rules of court would be irrevocable has, so far as we can see, no 
foundation whatever. Too much stress cannot, we think, be laid on these 
points in any public presentation of the subject. 

But for the seriousness with which the question has been raised in 
recent discussions, it would be unnecessary to insist upon the point that 
no court has any inherent authority to abolish or impair the constitu- 
tional right of trial by jury and that the legislature could not possibly 
invest a court with such authority; the constitutional guaranty mani- 
festly restrains action by the courts as much as action by the legislature. 
This subject was fully discussed by the Supreme Judicial Court in Farnham 
v. Lenox Motor Car Company, 229 Mass. 478; extracts from the opinion 
in that case are given in Appendix C annexed to this report. 

2. There has been much debate as to whether, if the regulation of 
practice and procedure were left to the courts, each court should have full 
authority to make for itself such rules as it saw fit, or the power to make 
rules binding on all the courts should be vested in the Supreme Judicial 
Court. We are strongly of the opinion that, if the many separate courts 
now existing are to be continued without substantial change, the power 
to make rules as to matters requiring uniformity must be vested in 
a central authority. That authority could hardly be other than the 
Supreme Judicial Court, though the separate courts should doubtless 
be able to make rules governing what may be called their internal affairs 
in matters not requiring uniformity. We think that in this respect the 
recent Act of Congress with respect to practice and procedure in the 
federal courts constitutes a sound precedent. If our plan for the reorgan- 
ization and codrdination of the courts should be adopted, the situation 
would be somewhat different. The judicial system would then be organ- 
ized in three main departments, each having a field distinct from the 
others in subject matter and not in mere territorial jurisdiction. Under a 
system of this kind the courts functioning in each of these three fields 
might properly be looked to for the making of rules governing procedure 
in their respective spheres. We believe, however, that even under such a 
system power to revise the rules of all the courts should be vested in the 
Supreme Judicial Court both as a safeguard against aberrations and as a 
means of enabling the Supreme Judicial Court to exercise the general 
supervisory power which, as indicated in the following section of this 
report, we deem to be very important. We believe, therefore, that under 
our proposed plan the rule-making power should be allocated as follows :-— 
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(a) Uniform rules for all of the county courts, except as noted 
below, to be established by a majority of the presiding justices of 
the several courts (together with the Chief Justice), provided that 
any county court might, with the approval of the same authority, 
make special rules to cover local exigencies. 

(b) All rules for the Court of General Sessions, except as noted 
below, to be established by a majority of the justices of that court. 

(c) All rules for the Supreme Judicial Court,—including rules 
as to the steps to be taken in the county courts and in the Court of 
General Sessions respectively by way of taking appeals,—to be 
established by a majority of the justices of that court. 

(d) The Supreme Judicial Court also to have power to revise 
the rules of the county courts and of the Court of General Sessions. 
Since this would be in the nature of a corrective power, it is to be pre- 
sumed that it would be exercised infrequently, but we believe that 
for the reasons stated above the vesting of such an ultimate authority 
in the Supreme Judicial Court is essential to the orderly working of 
the proposed system. 


3. We feel great doubt as to whether the withdrawal of the legisla- 
ture from the rule-making field would produce any large results unless 
provision were made for a standing committee representing both the 
courts and the bar,—also including, perhaps, various public officers such 
as the Attorney General and the chairmen of the legislative committees 
on the judiciary,—whose duty it should be at frequent intervals to formu- 
late and present for adoption by the rule-making authority such new or 
amended rules as might from time to time seem advisable. The experi- 
ence of other jurisdictions shows the importance of such a body for an 
effectual exercise of the rule-making power. 

It may be objected that we already have in Massachusetts a body 
of this kind, 7. e., the Judicial Council. The answer is twofold: (1) What 
is needed as an accessory to any scheme of rule-making by the courts is a 
body so constituted that it shall be sensitive to the actual needs and 
demands of the bar and that its recommendations shall fairly represent 
a consensus among the practicing lawyers of the Commonwealth. The 
Judicial Council is not organized on this theory. We believe that the 
proposed committee should be composed in large part not of persons ap- 
pointed either by the courts or by the governor but of delegates chosen 
by the various county bar associations or whatever other body or bodies 
may represent the bar. (2) The Judicial Council reports to the Governor 
and not to the courts, and now devotes itself mainly to matters of legisla- 
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tion. It may be, however, that this second characteristic is largely a 
result of the present custom whereby the rules of practice are prescribed 
by the legislature. It might well be that, if the rule-making authority 
were exercised wholly by the courts, the role of the Judicial Council as 
adviser to the legislature alone would cease to be a justification for its 
existence; in that event it would seem sensible to reorganize it as a body 
with the powers and characteristics described above as necessary in a 
rules committee, and to charge it with that function. 

4. A word or two should be added in regard to certain practical 
features which we feel to be important. One advantage that ought to re- 
sult from the formulation of rules of practice by a small expert body is the 
simplification not only of the practice itself, but of the means of finding 
out what the practice is. Although it is usual to refer to Chapter 231 of 
the General Laws as “‘the Practice Act’’, our rules of practice are actually 
spread through many chapters in both volumes of the present General 
Laws, to say nothing of the subsequent amendments, the rules of the 
various courts, standing orders and customs. As illustrations, the proper 
methods of conducting an action for land damages or a suit on a ware- 
houseman’s bond may be used.* We recommend that the rules be made 
available in a book to be published annually (whether or not any changes 
have been made) containing all matter in relation to practice and pro- 
cedure and that in compiling this book the most modern methods of 





*G. L. (Ter. Ed.)c. 79, §14, deals with a petition to the Superior Court for the assess- 
ment of damages for property taken or injured through the exercise of the right of emi- 
nent domain. Subsequent sections of that chapter specify various mattersof practiceand 
procedure. § 22 deals specifically with pleading and procedure in such cases. G. L. 
(Ter. Ed.) c. 80, § 7, deals with petitions to the Superior Court for the abatement of better- 
ments, and § 9 of that chapter deals specifically with procedure in such cases. G. L. 
(Ter. Ed.) c. 80A provides an alternative method of taking property by eminent domain 
and assessing betterments. § 4 provides for the filing of a petition in the Superior Court, 
and most of the subsequent sections (§ § 5-16) contain specifications of details of pro- 
cedure. 


G. L. (Ter. Ed.) c. 105, §3, provides that a person injured by the failure of a licensed 
warehouseman to perform his duty may bring an action for his own benefit, in the name 
of the Commonwealth, on the warehouseman’s bond. This section states that the writ 
shall be endorsed in a certain way, that the endorser shall be liable for costs, and that the 
Commonwealth shall not be liable for any costs. 


G. L. (Ter. Ed.) c. 231 deals generally with pleading and practice. § 41 provides for 
statutory interpleader where, among other things, a public warehouseman has converted 
property, and it specifies certain details as to procedure. § 42 deals with the endorsement 
of process, and the liability of the endorser for costs. § § 66, 69, and 130, among others, 
also deal with costs, but G. L. (Ter. Ed.) c.261 is the chapter dealing generally with costs. 
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draftsmanship, numbering and arrangement be studied and followed. 
Examples of these features now in actual use are available. 

Another field within which the rule-making power might be usefully 
exercised is that of fees and costs. So much has been said in recent years 
with regard to the superior efficiency of the English judicial system that 
we have naturally given considerable attention to that subject. While we 
have no doubt that the English system works well in the sense that liti- 
gation is disposed of promptly and that the proportion of decisions which 
can be criticized as erroneous is small, we believe that this apparent 
efficiency is due in great part to the fact that the volume of litigation in 
England is so very small, and it may, we think, be questioned whether the 
English judicial machinery would not become almost as much clogged as 
ours if it had to dispose of a comparable grist of business. The reasons for 
the small volume of litigation in England are doubtless many, but two of 
them seem fairly clear,— (1) the small amount of motor traffic and the 
resulting small amount of motor tort litigation, and (2) the rules whereby 
a losing party must ordinarily pay as costs substantially the entire ex- 
pense incurred by his opponent, the costs thus imposed being not infre- 
quently more than the amount actually in controversy. We apprehend 
that, if a similar practice with reference to costs were adopted in Massa- 
chusetts, the volume of litigation would immediately shrink to such 
an extent that the congestion now complained of would automatically 
disappear. 

Somewhat the same may be said with regard to comparisons made 
between conditions in Massachusetts and those in other States. The 
efficiency of the Superior Court of Los Angeles County, California, which 
has been considerably advertised of late, will be found upon investigation 
to be due largely to the fact that in California a trial by jury is waived by 
failing to deposit prior to the date set for trial a sum equal to the amount 
of one day’s jury fees and by failing to deposit at the beginning of the 
second and each succeeding day’s session a sum equal to one day’s fees of 
the jury. (See Cal. Code of Civil Procedure, § 631.) It is not surprising 
that, with jury trials thus sharply restricted, the thirty judges of the 
Superior Court of Los Angeles County (serving a population only about 
half that of Massachusetts) are able to keep the court up with its work. 

Even if neither the English system nor the California system would 
be feasible in Massachusetts, these systems suggest measures which 
might be of great advantage in this Commonwealth, but which are much 
more likely to be brought to realization through the exercise of the rule- 
making power than through legislation. We refer particularly to the pro- 
posals that the entry fee in the Superior Court (or whatever court may 
34 





ut 





correspond to it in a reorganized system) be increased and that a fee be 
required in connection with every claim of jury trial. While we have 
reached no final conclusions as to what action ought to be taken in these 
matters, we feel that the way ought to be cleared for such action as may 
eventually appear expedient. 


IV 


Judicial Administration 

The suggestions made by us in the earlier parts of this report would, 
if adopted, take care to a considerable extent of the need for a greater 
concentration of responsibility for the actual working of the judicial 
machinery. Thus, instead of many district courts, each going its own way 
almost independently, we have suggested a concentration of administra- 
tive authority and responsibility in the presiding justices of the several 
county courts, and then a further concentration in the chief justice of the 
county courts. A similar concentration is contemplated in our suggested 
plan for the state-wide Court of General Sessions. But we have stopped 
with our main divisions, and have not treated the question of an ultimate 
concentration of responsibility for the proper running of the entire judicial 
machinery of the Commonwealth. 

The idea of a single responsible head for an entire judicial system is 
logical, and well-established in theory and in practice. In some European 
countries there is a Minister of Justice. In England there is the Lord 
Chancellor. In this country the subject is still chiefly in the theoretical 
stage, but the theory has been established for many years. At a meeting 
of the American Bar Association in 1907 there was appointed a ‘Special 
Committee to Suggest Remedies and Formulate Proposed Laws to Pre- 
vent Delay and Unnecessary Cost in Litigation”. In the report which 
that committee made in 1909 (Reports of American Bar Association 
Vol. XXXIV, p. 568, at pp. 589, 590) it recommended that the whole 
judicial power of each state be concentrated in one court, that court to 
be constituted in three chief branches having practically the same func- 
tions as those which we have recommended for our county courts, Court 
of General Sessions, and Supreme Judicial Court. The report then pro- 
ceeds as follows: 


“Supervision of the business administration of the whole court 
should be committed to some one high official of the court who 
would be responsible for failure to utilize the judicial power of the 
state effectively. He should have power to make reassignments, or 
temporary assignments of judges to particular branches or divisions 
or localities as the state of judicial business, vacancies in office, ill- 
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ness of judges or casualties may require. Likewise, he should have 
the power, subject to general rules, to assign or transfer causes or 
proceedings therein for hearing or disposition according to the condi- 
tion of dockets for the time being, and it should be his duty to see to 
it that the energies of the judicial department are employed fully 
and efficiently upon all business in hand. What this official of the 
whole court does for the general supervision of its affairs, should be 
done for each branch and each division, and where there are large 
cities, for each locality, by some official specially charged with this 
duty and responsible for the efficient and businesslike conduct of its 
affairs and disposition of causes upon the dockets. This official 
should be a judge, not a clerk, and the responsibility laid on him 
should be such as to guard against abuse of his office and insure 
efficiency.” 

In the thirty years which have elapsed since the formation of that 
committee, its recommendations have been repeated in one form or an- 
other and accepted as a standard for judicial organization by many 
students of the problem. It has been developed in the model state-wide 
judicature act published by the American Judicature Society.* To a con- 
siderable extent the recommendation quoted above for a single adminis- 
trative head is bound up with the broader principle of unification of the 
judicial system by establishing a single, all-inclusive court. We have dis- 
cussed in earlier parts of this report (pp. 11, 19) the matter of unification 
and have given reasons why we feel that in Massachusetts, while recog- 
nizing the advantages of complete unification, we must stop somewhat 
short of it. That does not necessarily mean that we must also relinquish 
the advantages of a responsible administrative head for the whole system, 
though it makes the problem harder and suggests the possibility that in 
this case, as in the matter of consolidating the courts, there may be 
reasons for modification of the standard theory. 

On the assumption that our whole system of county courts will be 
under one responsible administrative head, and our Court of General 
Sessions under another, how far shall we attempt to place above them 
any superior administrative authority, and to tie them in with the 
Supreme Judicial Court? The Committee are of the opinion that there 
should be some such superior administrative authority, and the consensus 
is that it should be in the h7ads of the Supreme Judicial Court. 


* Journal of the American Judicature Society, December, 1927, Vol. XI, No. 4, 
p. 101, reprinted from the revised form, Bulletin VII-A, March, 1917. See also the 
article ““The State-wide Judicature Act” in Journal of the American Judicature Society, 
for December, 1917, Vol. I, No. 4, p. 101. 


36 





n WM Db CD 


i 


(=) 


sus 


. 4, 
the 


ety, 





In Thayer v. Shorey, 287 Mass. 76, 80, it is stated: ‘‘The courts of 
the Commonwealth constitute a single system for the administration of 
justice in conformity to law, promptly, and without delay’. G. L. (Ter. 
Ed.) c. 211, § 3, provides that ‘‘the supreme judicial court shall have 
general superintendence of all courts of inferior jurisdiction to correct 
and prevent errors and abuses therein if no other remedy is expressly 
provided. "Although the principle declared by these quotations 
has been given little, if any, practical application in matters of judicial 
administration, a slight amendment of the above statute would make 
clear the power and duty of the court in this respect. There may be 
some doubt whether, as the statute is written at present, it applies to 
administrative matters as well as to the correction of errors in proceed- 
ings between parties. We suggest, therefore, that there be inserted in it 
words making it clear that the power which it gives to the Supreme J udi- 
cial Court extends to matters of administration, and that the court may 
act on its own initiative. We suggest, also, that the reference to “‘all 
courts of inferior jurisdiction” be changed to “‘all other courts” or some 
other all-inclusive term, and that words be added to the effect that an 
affirmative responsibility for bringing about the efficient operation of the 
entire judicial system lies with the Supreme Judicial Court. We recom- 
mend not only that such amendments as may be necessary to bring this 
about be made, but also that provision be made by statute to insure the 
adequate clerical and financial means to carry out the administrative 
work of the court. The court itself would, if our other recommendations 
in regard to rule-making should be followed, have the power to make its 
own work in this respect easier by rules, and even without the formal 
adoption of additional rules could so arrange its assignments that one 
member, at least, could devote a substantial amount of time to adminis- 
trative work. The making of such arrangements would be part of the duty 
of the Chief Justice*, and to that extent it would be proper to regard him 
as the single responsible head of the entire judicial system. We recognize, 
however, the possibility that the active supervision which we hope for 
might not materialize, and that sometime in the future it might be advis- 


able to take further steps to bring about better codrdination and adminis- 
trative efficiency. 





*In Ashley v. Three Justices of the Superior Court, 228 Mass. 63, Rugg, C. J., said, 
at p. 72: 


“It is a detail in the efficient administration of justice by courts composed of 
several judges that the Chief Justice should arrange a division of work among the 
different judges in such way as to promote the transaction of the business of the 
court in the most satisfactory manner.” 
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V 
Integrated Bar 


What has just been said leads to a consideration of one of the greatest 
weaknesses in the judicial system of Massachusetts, 7. e., the lack of any 
machinery for imposing upon the members of the bar a proper sense of 
responsibility for the efficient administration of justice and for enabling 
the collective sentiment of the bar to make itself felt. Whatever may be 
the cause, it ought now to be sufficiently evident that in Massachusetts 
a state bar association of the voluntary type will not effectively function 
in those fields where the intervention of a statewide organization is essen- 
tial—notably in the matter of professional discipline and in the exertion 
of the influence of the bar upon the legislature, upon the executive and 
upon the judiciary. The only remedy for this condition is, we believe, 
the integration of the entire bar into a statewide organization. 

In the matter of legislation the difference between the position of 
men appearing as fully authorized members of a State Bar and those 
who can speak only for voluntary associations of limited membership is 
obvious. Everyone knows that, as things now stand, a person assuming 
to present to the legislature a proposal for rendering the judicial machinery 
more efficient is, to say the least, not likely to be sympa ‘hetically received. 
Suggestions of this kind are apt to be dealt with on the assumption that 
their sponsors are namby-pamby theorists or economic royalists, or dis- 
posed of on the ground that the suggested measures would restrict the 
inherent prerogatives of the people, etc. All this is too familiar to need 
amplification. While it is not to be supposed that the state of mind which 
it reflects would not crop out in dealing with recommendations put for- 
ward by a State Bar, it is manifest that it would find very much less to 
feed upon and that practical political considerations would often make it 
prudent to give heed to suggestions backed by the entire membership of 
an influential profession. An integrated bar might also be instrumental in 
putting into effect what has been found in other States a highly useful 
expedient, 7. e., to see to it that there are nominated and elected to each 
legislature at least a few members of the bar who thoroughly understand 
the proposals in question and who may, therefore, be counted on to make 
clear to their colleagues the considerations upon which they rest. 

Almost every day the legal profession is subjected to objurgation 
because of its supposed unwillingness to modernize the machinery of 
justice. These attacks are based in large part on the assumption that the 
position of the legal profession, with respect to the use of improved meth- 
ods, is similar to that of the medical profession and that, if a new departure 
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commends itself to open-minded men, any member of the profession is 
free to adopt it. That this is not true is, however, patent. Attempts at 
reform promoted by members of the bar are again and again blocked by 
agencies over which they have no control.* If, before any improved mode 
of healing could be introduced, the physicians had to fight tooth and nail 
to overcome the inertia, not to say active opposition, of the public au- 
thorities, it would be manifestly unjust to charge the medical profession 
with the failure of the community to get the benefit of new discoveries. 
As having some tendency both to neutralize this condition and to relieve 
the legal profession from unjust imputation, the integration of the bar 
would, we think, serve a most important purpose. 

The establishment of an integrated bar seems also imperative with 
respect to the matter of judicial appointments. The impotence of the 
existing associations in this matter is notorious. As is well known, sug- 
gestions have been made in many parts of the country that judges be 
appointed by a chief justice or that the power of the executive to appoint 
them be restricted to selection from an eligible list submitted by the State 
Bar or some other competent and non-political body. The constitutional 
amendments recently adopted in California represent the first actual 
fruits of this agitation. We believe that speculation as to the wisdom of 
adopting any system like this in Massachusetts would be unprofitable 
before the actual experience of other states has demonstrated the working 
of such a plan in practice; we feel that, while the existing arrangement is 
subject to undoubted defects and abuses, these are not such as to justify 
experiments which may well give rise to difficulties more serious than 
those which they are expected to cure. However, we think that it may 





*In this connection we take the liberty of quoting the very pertinent remarks of 
Hon. William L. Ransom in the article entitled “Improving the Administration of Jus- 
tice’ which recently appeared in the Journal of the American Judicature Society (Vol. 20, 
at p. 236) :— 

“Are courts and lawyers laggard in trying to improve the administration of jus- 
tice? At almost every session of every state legislature, judges and lawyers come for- 
ward with practicable suggestions of forward steps—recommendations of things 
which can feasibly and immediately be done to better legal procedure and improve 
the organization of the courts. These recommendations are the result of experience 
and study, and generally of disinterested desire that progress be made. 

“‘Are such recommendations enacted into law? Usually they receive scant con- 
sideration. The very executives and legislators who make the most bitter attacks 
on courts and lawyers, and criticize the most roundly the administration of justice 
in the courts, do nothing to improve and remedy the conditions of which they talk 
so loudly. It sometimes seems as though they decline to pay attention to remedial 
legislation, for fear it would leave them with nothing to complain about, as to courts 
and lawyers.” 
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fairly be expected that, if a State Bar were established, the executive 
would through the necessity of the case be constrained to give real weight 
to its recommendations. 

We believe that the integrated bar also offers the solution of a 
problem which, while perhaps not fundamental, is more and more urgently 
demanding an answer. The delay in the publication of the decisions of the 
Supreme Judicial Court is so great as seriously to embarrass the courts, 
the bar, and the public. It seems apparent that the reporting of these 
decisions should be removed as far as possible from political influences. We 
recognize, however, that there is force in the argument that the reporting 
of a court’s decisions ought not to be under its exclusive direction, since it 
is not impossible for situations to arise in which the public interest may 
demand the intervention of an independent and disinterested reporter. 
We believe that both ends might be attained by placing the responsibility 
for the publication of the reports upon the State Bar. A reporter directly 
appointed by the State Bar and accountable primarily to it would have 
every incentive to do his work promptly and to report each decision in 
such a manner that its merits or defects might readily be appraised by the 
bar and by the public.* 

We freely admit that the objections to the setting up of an integrated 
bar in Massachusetts are not without weight. Some of them, however, 
seem to proceed from the same source as so many objections to changes in 
our Massachusetts institutions in other respects, 7. e., a feeling that for 
some reason not fully developed the situation here is fundamentally differ- 
ent from that in other states, so that what has worked well elsewhere will 
not work here. It is, of course, true that every state has its own peculiar 
problems and that it would be foolish to make a new departure merely be- 
cause some other state had set the example; we have just indicated that 
this consideration seems to us very pertinent to any suggestion that there 
should be a change in the method of making judicial appointments. What 
we refer to is not this normal attitude of caution, but the spirit which has 
done so much damage to the well-being of Massachusetts, not only as 
regards her legal institutions but in so many other fields,—the spirit that 


* This system has been in operation for some time in many of the provinces of 
Canada, where provisions for it are a usual feature of the acts providing for the integrated 
bars: Alberta: The Legal Profession Act, Revised Statutes (1922) c. 206, § 31 (f); British 
Columbia: Legal Professions Act, Revised Statutes (1936) c. 149, § 39 (i); Manitoba: 
The Law Society Act, Revised Statutes (1913) c. 111, §§ 43, 44; Nova Scotia: Barristers’ 
and Solicitors’ Act, Revised Statutes (1923) c. 112, § 51; Ontario: The Law Society Act, 
Revised Statutes (1927) c. 192, § 52; Quebec: Bar Act, Revised Statutes (1925) c. 210, 
§ 8.1.h; Saskatchewan: The Legal Profession Act, Revised Statutes (1930) c. 166, § 32.6. 
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sets up a blank and impenetrable non possumus against every new sug- 
gestion just because it has never been tried here before. 

Conservative citizens occasionally argue that, since an integrated 
bar would be all-inclusive and would be subject to control by the majority, 
it would be dominated by the “wrong element’’. Facing as we must the 
commentary on the majority of Massachusetts lawyers which such an 
argument implies, what are we going to do about it? If, as seems likely, 
the question of establishing an integrated bar in Massachusetts becomes 
a matter for the expression of popular opinion, it is hardly to be expected 
that those who are in the majority will oppose it on the ground that they 
are the ‘“‘wrong element” and so should not have control. If those who 
now hold positions of leadership in the voluntary associations fear that 
the standards of an integrated bar might be lower than those which 
these associations seek to maintain, their best course is to take from 
the start an active part in the new organization and so to prevent the 
realization of this fear. If they follow the example of the late George 
Apley in persistently refusing to recognize the radically changed condi- 
tions which now obtain and in maintaining an attitude of self-righteous 
aloofness, they will presently find that, far from standing as preservers 
of the old order, they have fallen into a state of humiliating impotence. 

As to the manner in which bar integration should be effected, we 
have not attempted to go beyond certain general considerations. As 
indicated in our special report on certain bills pending before the General 
Court* on this subject, the plans adopted in other states are of two 
general types. Under the first,—which is in substance that embodied in 
the draft bill suggested by the American Judicature Society?,—the 
legislature not only establishes a corporation of which every person 
admitted to the bar becomes automatically a member, but prescribes in 
detail what powers this corporation is to have and how these powers are 
to be exercised, particularly with reference to admission to practice and 
with regard to matters of discipline. Under the second plan, the legisla- 
ture only authorizes,—or, perhaps, merely requests,—the court of last 
resort to organize the State Bar and to make rules for its government. It 
is recognized by the promoters of this second plan that it probably con- 
fers on the court no authority which it does not already possess, but it is 
thought that legislative action is desirable both as removing any doubt 
respecting the court’s jurisdiction and as throwing upon the court an 
express responsibility for effectual action. 





* This special report, dated February 4, 1937, was submitted to the Council as the 
result of its request, and concerned Senate 218, House 139 and House 219 of that year. 


t Journal of the American Judicature Society, December, 1918, Vol. 2, No. 4, p. 111. 
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We doubt whether either of these plans would work satisfactorily in 
Massachusetts, and believe that a scheme combining certain features of 
each would be better suited to local needs. The plan of leaving the whole 
subject to the determination of the Supreme Judicial Court has the ad- 
vantages of flexibility and of freedom from constitutional difficulties. 
The objections to it are that it gives the bar little room for initiative and 
that, as the organization is a mere creature of the court, it cannot have 
that independence of the courts and that capacity for legitimate criti- 
cism which are among the most valuable qualities to be sought in a State 
Bar. The constitutionality of the first plan is in some respects doubtful, 
at least in Massachusetts; we think, moreover, that elaborate legislation 
with respect to the internal affairs of the State Bar is unfortunate, as 
depriving both the courts and the bar of the ability to take promptly and 
effectively such measures as changing conditions may from time to time 
demand. 

It appears to us that the preferable scheme is for the legislature to 
establish the State Bar as a corporation,—thereby giving it independent 
standing,—but to leave its internal arrangements largely to the discretion 
of its members, as in the case of other corporations, and,—without assum- 
ing directly to empower the State Bar to deal with admission to practice, 
disbarment, etc., and thus entering a field of constitutional uncertainty ,— 
to provide that the State Bar may perform such duties in these and other 
respects as the Supreme Judicial Court may commit to it, just as the 
Court at present uses the board of bar examiners as an instrument to 
obtain information as to the fitness of candidates for admission. A State 
Bar organized along these general lines would, we believe, serve as an 
efficient aid to the court in performing its duties with respect to discipline, 
etc., and would at the same time constitute an effective organ in those 
matters upon which the collective sense of the bar ought to be brought 
to bear. 


VI 
Clerks and Other Ministerial Officers 


We believe that in principle the present arrangements whereby 
clerks and many other ministerial officers are elected by popular vote or 
appointed otherwise than by the courts are wrong. Some of these officers 
perform duties which might be and sometimes are performed by the judges 
themselves and which are delegated to subordinates mainly in order to 
relieve the judges from the necessity of devoting time to matters of 
routine. Until within a few years, for example, some of the district courts 
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had no clerks, the records of these courts being kept by the judges them- 
selves. The same is still true as regards trial justices. If the courts are to 
be held responsible for the administration of justice, it is only reasonable 
that they have the same authority over those who perform these subordi- 
nate functions and upon whose intelligent cooperation they are in many 
respects dependent as would be a matter of course in the case of a superior 
officer in any private organization. While sheriffs, court officers and the 
like do not perform functions which primarily appertain to the judges 
themselves, their relation to the courts is so close that the vesting of 
authority over them in the courts seems to be hardly less essential to an 
orderly system. Therefore we feel that it is important that there should 
be a change in the present arrangements whereby clerks, sheriffs, etc., are 
elected by popular vote or appointed otherwise than by the courts. Ina 
number of cases, particularly those providing for popular election, the 
existing regulations are the result of amendments passed during the 
wave of feeling that election was the cure for all evils. While we appre- 
ciate that substantial arguments may be advanced in favor of any of 
these arrangements, we do not think that these arguments are strong 
enough to outweigh the necessity of giving those who are responsible for 
the efficient administration of the courts the requisite control over the 
entire organization. 

Whether or not the changes which we strongly advocate for the 
selection of clerks and other officers are put into effect, we think that the 
system would be much improved by a concentration of authority, with a 
single clerk for what we have called the Court of General Sessions, with 
an assistant in each county, and,—so far as necessary in the larger 
counties,—deputies in special charge of the work of the different divisions. 
Under this arrangement the present registers of probate would pre- 
sumably become assistant clerks for the probate divisions of their respec- 
tive counties. Each of the county courts which we have suggested would 
naturally have a single clerk whose office would be at the county seat, 
but offices attended by assistant clerks should doubtless be maintained 
in most, if not all, of the places in which sittings of a county court were 
regularly held. In any case we believe that the existing anomaly whereby 
the assistant clerks in certain counties are appointed by the judges and in 
others by the clerks (G. L. [Ter. Ed.] c. 221, § § 4-8) should be done away 
with, and a uniform provision for appointment by the court substituted. 

The authority which establishes our system of courts is the Com- 
monwealth ; it is not limited to any locality or section; a lawyer obtains 
his license to practice in all of the courts of the Commonwealth; and the 
law which is applied in them is mostly statewide; yet the administration 

43 











of the clerical work differs in many ways in almost every local unit,— 
with considerable annoyance to the bar and for no apparent reasons 
other than the natural differences which develop where many persons 
are left free to make their own arrangements. It does not seem that there 
is any danger of over-centralization if everything possible is done to 
bring the administration of the clerks’ offices and registries under a single 
responsible head and to make the forms and methods of doing business 
uniform and interchangeable, except where the responsible head sees a 
good reason for a different arrangement. 


Vil 


Administrative Bodies 

In Massachusetts the doctrine of ‘‘separation cf powers’ does not 
rest on implication. The Constitution expressly provides that ‘“‘the 
legislative department shall never exercise the executive and judicial 
powers, or either of them: the executive shall never exercise the legislative 
and judicial powers, or either of them: the judicial shall never exercise 
the legislative and executive powers, or either of them”’ (Declaration of 
Rights, Article XXX). The fields of these three departments are not, 
however, mutually exclusive. There are, indeed, many functions which 
can constitutionally be performed only by some one of the three. Thus it 
would be incompetent for any department other than the judicial to 
assume to decide an ordinary controversy between individuals as to their 
rights inter sese or for any department other than the legislative (either 
acting directly or through some agency to which the power is delegated) 
to enact rules governing the conduct of individuals in the future. There 
are, however, a large body of functions which may be dealt with by the 
legislature itself or may be assigned to the executive or the judicial de- 
partments, as the legislature may from time to time determine. 

Thus, the legislature, though not bound to do so, may commit to 
the judicial department the determination of many administrative 
questions as an incident to which the ascertainment of facts is necessary 
or appropriate. (Ex parte Bakelite Corp., 279 U. S. 438, 451; La Abra 
Silver Mining Co. v. United States, 175 U.S. 423, 456; Rice v. Parkman, 
16 Mass. 326, 328.) A familiar illustration is found in proceedings to 
determine the status of aliens; power to make the inquiry necessary to 
determine whether an alien is entitled to enter the country or to be 
naturalized may be conferred either upon the courts or upon some ad- 
ministrative officer. (Fong Yue Ting v. United States, 149 U. S. 698, 
715; Nishimura Ekiu v. United States, 142 U.S. 651, 660; Case of Super- 
visors of Elections, 114 Mass. 247, 250.) 
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Whether a particular tribunal belongs to the judicial department or 
to one of the others is not a matter of names. Even if a body is designated 
by the statute as a ‘‘court” its functions may be purely administrative. 
(State v. Howat, 109 Kans. 376, 392.) On the other hand, it may be 
described as a “commission” and yet be a judicial body in the fullest 
sense. (Atcherly v. Dickinson, 34 Ohio St. 537, 539.) 

Similarly, no controlling importance can be attached to such ‘‘trap- 
pings’ as the tribunal’s physical equipment or its procedure. For example, 
a hearing in a rate case before the Department of Public Utilities closely 
approaches in its external aspects a trial before a court, yet it is clear that 
the power exercised by such a commission is legislative and not judicial. 
(Keller v. Potomac Electric Power Co., 261 U. S. 428, 442.) The steps 
incident to the registration of title to land, on the contrary, strongly 
resemble the methods of an administrative body rather than those of a 
trial court; even in uncontested cases, however, the Land Court in 
registering a title acts judicially. (Whiteside v. Merchants’ National Bank, 
284 Mass. 165, 172.) 

It is thus apparent that, before it is attempted to decide whether a 
given function should be performed by an administrative body or by a 
court, careful analysis should be made (a) to ascertain whether the func- 
tion is one of those as to the assignment of which the legislature has an 
option, and (b) if it is of this class, to determine whether it may most 
advantageously be performed by a court or by an administrative body. 
It is not, we think, unfair to say that the existing statutes show little 
evidence of having been framed on any such theory. In particular, it can- 
not be said that, in allocating to administrative bodies functions which 
might be devolved upon the courts, the test of importance to the citizen 
has been applied. 

For illustration, reference may be made to the subject of motor 
vehicle accidents. If the driver of a motor vehicle runs down and injures 
another person, his civil liability, which will be decided by a court, is 
probably covered by insurance and does not affect him vitally. His 
criminal punishment may be a fine, which may be inconvenient, but is 
not ordinarily of great moment. In the decision of both these matters we 
attempt to surround him with all the traditional safeguards that accom- 
pany the judicial process. If, however, the Registrar of Motor Vehicles, 
after such hearing as he may wish to give and in the exercise of an almost 
unlimited discretion, suspends that man’s license for so much as a month, 
the result, if the holding of a license is necessary to his business, may be 
disastrous. This is simply one illustration out of many that might be 
suggested. Indeed, every administrative agency which has the power to 
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grant or withhold some privilege may, no matter how much its usual 
business may be in the nature of routine, make a decision of the utmost 
importance to some one. 

We feel, therefore, that the question as to what administrative 
bodies or functions should be included in the judicial structure is one 
which should be pointed out at this time as part of the whole picture, 
though it is not a part which we can treat in detail in this report, or even 
one which needs to be acted upon at the same time as our other recom- 
mendations. As long as the Commonwealth considers it worth while to 
spend a considerable amount of money and effort in providing judges who 
are experts in deciding controversies and in surrounding them with all 
sorts of equipment and safeguards to the end that they may carry on 
their work as impartially and efficiently as possible, it would seem reason- 
able that such a system, once it is established, ought to be used so far as 
practicable for deciding all controversies which are of sufficient impor- 
tance to merit its attention and which may be determined without the 
exercise of non-judicial power. As regards the many subjects which may 
without constitutional difficulties be allocated either to administrative 
bodies or to the courts, the test is, as we have already suggested, one of 
expediency; the only way is to look at each subject separately and see 
whether or not it is of such a nature that in the interest of justice its dis- 
position should be committed to the judicial power. 

Thus, the assessment of taxes manifestly is and must be an ad- 
ministrative proceeding. The ultimate determination of questions of law 
raised by a person who contests the assessment is and must be, on the 
other hand, a judicial function. Whether a person aggrieved by the ini- 
tial action of the assessing authority shall be entitled to go directly to 
some court for the review of the assessment both on the law and on the 
facts,—as was true, for example, under G. L. c. 59, §65, prior to the 
establishment of the Board of Tax Appeals,—or shall, as at present, be 
given a right to have the assessment redetermined by a superior ad- 
ministrative body depends upon the relative efficiency of the two forms 
of proceeding; it certainly cannot be said that the balance is so clearly in 
favor of the system now in force that an examination of the subject 
would be unprofitable. 

In cases like that of the Registrar of Motor Vehicles the situation is 
different, for not only is there the question whether the determination 
of facts should be surrounded by all the safeguards provided by a court, 
but also the question whether the substantive law, such as that which 
allows the Registrar to revoke a license “after due hearing” for 
any cause which he may deem sufficient (G. L. [Ter. Ed.] c. 90, § 22) 
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ought to be brought more fully into conformity with the restrictions which 
judges must observe in imposing fines.* 

Important questions of this kind would doubtless arise with respect 
to many other administrative agencies if each were subjected to thorough 
examination. While we believe, however, that such an examination 
should be made at some time and that no survey of the judicial system 
can be deemed complete unless this has been accomplished, the other 
work need not be delayed on this account. The reorganized judicial 
system which we have recommended would, we believe, be elastic enough 
to facilitate any transfers of particular subjects from the administrative 
field to the judicial or vice versa which further investigation might indicate 
as desirable. 

From such an investigation it would presumably appear not only 
that as to some matters,—e. g., the assessment of taxes or the fixing of 
rates to be charged by utilities,—the initial determination is so clearly 
legislative or administrative that it could not be made by a court, but 
that as to the great majority of those matters in which the courts might 
theoretically be empowered to act in the first instance it was expedient 
to leave the primary determination to some administrative agency. With 
respect to all cases in which the initial decision,—either for constitutional 
reasons or through considerations of expediency,—is left to such an 
agency, there arises the question as to what sort of review the courts 
should provide. Since the reviewing of administrative decisions is already 
an established feature of the judicial system, we feel that we should not,— 
as with respect to the first question,—leave this matter of review as a 
possible subject for future inquiry, but should make specific suggestions 
for handling whatever work of this kind there may be. 

Broadly speaking, there are at present two schemes for the judicial 
review of action taken by administrative bodies. Under one of these the 
court has before it nothing but the record and considers whether the 
record discloses error. In the other class of proceedings the court hears 
evidence and in the light of that evidence decides whether or not the 
action of the administrative body shall stand. We have not attempted to 
collate the many statutes providing in one way or another for the review 
of administrative proceedings, but we think it will be agreed by all that 








* Even if the subject in question is strictly legislative and so not capable of being 
committed to a court in the first instance, the requirements of due process must be 
observed by an officer authorized to take action upon the ascertainment of certain facts 
“after hearing and investigation” and his decision, if based upon matters not developed 
in evidence, may be set aside by the courts. See American Employers’ Ins. Co. v. Com- 
misstoner of Insurance, Mass. Adv. Sh. (1937) 1207 (decided since the filing of this report.) 
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the existing arrangements are excessively inconsistent and confusing, and 
we believe that, if these proceedings were assimilated to a uniform type, 
much waste of energy over matters having nothing to do with the merits 
would be avoided. Both the wisdom and the feasibility of such a simpli- 
fication is suggested by the statute (G. L. [Ter. Ed.] c. 79) which pro- 
vided a uniform method for the taking of property by eminent domain 
and for the assessment of damages in substitution for the confusing and 
inconsistent provisions which had previously existed. 

We believe that at least in the great majority of instances the review 
should be upon a petition to what we have called the Court of General 
Sessions and should have much the scope of an appeal in equity, 7. e., the 
court of review should have the responsibility of making its own decision 
upon the facts as well as upon the law, subject to the qualification that 
the decision of the administrative body ought not to be disturbed unless 
plainly wrong. The advantage of such a system as regards promptness 
and the elimination of unprofitable controversies over procedure is mani- 
fest; we believe that this advantage easily outweighs any possible ten- 
dency to encourage the claiming of a review upon unsubstantial grounds, 
especially as this tendency, should it develop, could readily be checked 
through a firm insistence upon the presumption in favor of the action in 
question. We think, moreover, that the court of review should be author- 
ized in its discretion to receive additional evidence; such a discretion, we 
expect, would be sparingly exercised, but we believe that the power to 
take additional evidence should be granted in view of the hurried and 
irregular manner in which administrative hearings are often conducted. 

It will be noticed that the procedure which we recommend resembles 
to a considerable extent that now obtaining under the Workmen’s Com- 
pensation Act, but differs from it in matters of detail. To avoid mis- 
understanding, we wish, therefore, to add that, while in theory it might 
be desirable to assimilate the procedure under the Workmen’s Compensa- 
tion Act to that prescribed by some general statute such as we suggest, 
we do not believe that this would be an adequate reason for changing a 
system which has become familiar through many years of operation and 
which appears to give reasonable satisfaction. 


VIII 
Conclusion 


In submitting the foregoing proposals we wish to emphasize what 
would, we hope, be understood in any event, 1. e., that we do not assume 
to possess any peculiar wisdom except such as may come from the various 
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studies and investigations which we have made and from the many dis- 
cussions which we have held among ourselves. We certainly have no idea 
that as to any of the topics touched upon we have said the last word. 
Moreover, we have not undertaken to submit drafts of legislation and 
have left several of our suggestions in a rather vague form. This, as 
pointed out at the beginning of this report, is for the reason that we are 
at this time presenting our various suggestions chiefly as goals which it 
would, we believe, be in the public interest to attain. It is apparent that 
such suggestions will carry weight with the bar at large and with the 
public only in so far as they commend themselves to the Association by 
which we have been appointed. If the proposal which we submit with 
respect to any particular matter fails to receive the support of the Asso- 
ciation, it would obviously be unprofitable to go into a discussion of the 
particular means whereby it might be put into effect. If, on the other 
hand, any proposal commends itself as wise in principle, it may well be 
that there are several different methods whereby the general result may 
possibly be attained, and choice as between these methods may depend 
upon considerations, political and otherwise, which have little to do with 
the merits and with which we are not attempting to deal in the present 
survey. In other words, it seems to us that the issue which our recommen- 
dations present for the determination of the Council, and ultimately, 
perhaps, for that of the Association at large is, in the first instance, 
‘How far are the proposals sound in principle, supposing it to be prac- 
ticable to put them into operation?”” Assuming that as to some of the 
proposals, at least, this issue is answered in the affirmative, it will be 
necessary to take up as a second question the feasibility of putting the 
proposals into effect and the best methods to be adopted in cases where 
a choice is open. 
Haro.p S. Davis. 
CHARLES C. CABOT. 
Henry P. FIELDING. 
Rospert H. HopkKins. 
Jacos J. KApPLan. 
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Appendix A 


Excerpts from Previous Memorandum on Facts and 
Proposals Concerning District Courts 


[This appendix contains the substance, with certain irrele- 
vant matter omitted or summarized, of a memorandum prepared 
by this committee and submitted to the special legislative com- 
mission appointed under Massachusetts Resolves of 1935, 


Chapter 62.] 


In any system of judicial administration a method must be provided 
for disposing quickly of the great grist of judicial business which consti- 
tutes the bulk of litigation both on the criminal and the civil sides. The 
minor breaches of the peace on the one hand, and the smaller claims, on 
the other, must be disposed of immediately or they will, by their very 
number, overwhelm and paralyze the judicial machinery. 

Hence, in every judicial system we find a system of magistrates, police 
courts, justices of the peace or the like whose function it is to dispense 
justice on the spot, as it were, and to sift out the major from the minor 
offenses. In this Commonwealth the justices of the peace for several 
centuries were the instruments through which this work was performed. 
They had jurisdiction over minor crimes and over civil claims involving 
less than $20. For major crimes they could only hold the accused for a 
higher tribunal. As to large claims they had no jurisdiction whatever. 

The office was generally filled by the local squire—the leader of the 
community. It was a position of honor—not a means of producing in- 
come. The justice probably knew intimately as members of the com- 
munity all who appeared before him as accused, accuser or witness. His 
decisions commanded respect and were accepted implicitly. 

Growth in the complexity of our various communities has led gradu- 
ally to the conversion of these rural justices into the district and munici- 
pal courts of the present, with an accompanying expansion of their civil 
and criminal jurisdiction. 

The expansion has, however, retained in its course certain elements 
whose presence is subject now to question—notably the territorial limita- 
tion of the districts based upon historical or political lines and the system 
of part-time and special justices. 

The notion of a part-time justice or a special justice who is judge only 
part of the time and a lawyer engaged in the trial of cases the rest is a 
relic of the days of the justice of the peace. Modern experience indicates 
that it has outlived its usefulness, and may well be harmful. 

50 


The other major problemabove referred to—namely, that of territorial 
limitation—is also pressing. 

Territorial limits of the judicial districts have remained substantially 
unchanged from the time of the original constitution of the courts as suc- 
cessors to the justices of the peace. Asa result, we have a district court of 
Franklin County covering a territory of 540 square miles and that of 
Somerville with an area of 3.9 square miles, with a complete range in area 
between for the remaining 71 courts. We have a population of 3,975 
for Williamstown and 205,662 served by the First District Court of 
Eastern Middlesex; 35 civil writs entered in a whole year in the District 
Court of Eastern Franklin as against 8,069 civil writs entered in the same 
period in the Third District Court of Eastern Middlesex; 102 criminal 
cases begun in one year in Nantucket and 13,756 in the same period in the 
Municipal Court of the Roxbury District in Boston. 

Attached hereto is a map upon which have been indicated the terri- 
torial limits, population and area of each of the district and municipal 
courts. There is also attached a compilation of the civil and criminal 
business of the various district and municipal courts for the year ending 
September 30, 1933. Many of these figures and other pertinent statistics 
are also set forth in the last report of the Judicial Council (Appendix A, 
p. 63)*. 

A mere glance at the map and the figures referred to suffices to demon- 
strate the absence of any logical relationship between the present physical 
makeup of these courts and the business they are called upon to perform 
or the communities they are expected to serve. 

A further study of the figures of the business performed demonstrates 
a definite standard of need on the part of the communities which remains 
substantially constant throughout the major part of the Commonwealth. 
This appears in the figures for the incidence of civil and criminal business 
—meaning by this the number of persons in the district per civil and per 
criminal entry per year. An analysis of these figures shows that in the 
greatest number of the districts the ‘‘criminal incidence’’—that is to say, 
the chance that an individual member of the community will be involved 
in a criminal proceeding—is fairly constant. Most criminal incidence falls 
between twenty and forty and most civil between thirty and seventy. 
The districts having an incidence for criminal cases of between twenty 
and forty have a total population of 2,547,303 which is nearly 60% of the 
total population of the Commonwealth. 

It is submitted that this analysis demonstrates the substantial uni- 
formity of the need for these instruments of judical machinery throughout 

*Tenth Report of the Judicial Council, November, 1934. 
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the Commonwealth. Some conspicuous discrepancies both above and 
below the mean of course appear. Some of these apparent discrepancies 
are, however, subject to easy explanation—as, for example, the high 
criminal incidence of Barnstable County based upon the permanent 
population, which would almost certainly level off with the rest of the 
Commonwealth if weight were given in these calculations to the summer 
population, to which, of course, the criminal business is equally related. 


* * * * * 


In considering any changes in the set-up or operation of the district 
courts, we should not lose sight of the continued need for their original 
function—namely, to be available for hearings of some kind almost im- 
mediately and without the necessity for much travel. This peculiar func- 
tion makes it practically impossible to adopt the unlimited state-wide 
circuit system of the Superior Court. There is a difference between re- 
quiring a judge to travel to a shire town away from his home in order to 
hold court at ten o’clock, and making a district court judge ready to open 
court at nine or possibly earlier in a small community far from any good 
hotel. On the other hand, transportation facilities have improved enough 
so that in general a judge who handles any kind of civil work could travel 
about during the day within the average county without great difficulty. 


[The matter here omitted from the memorandum stated that this committee, having 
in mind the practical difficulties in the way of complete readjustment of the district 
courts on both the criminal and civil sides at that time, believed a modified circuit system 
based on that suggested by the report of the Special Crime Commission (Senate Docu- 
ment No. 125, December 1933, p. 118 ff.) most practical for the immediate purpose. In 
this connection we suggested that, even if the district courts as now constituted were not 
consolidated, they might be made integral parts of a series of circuits instead of being 
independent units, our thought being that criminal business, small claims and summary 
process might for the time being continue to be handled in the respective courts as at 
present, but that for all civil business other than small claims and summary process 
heretofore handled by these courts as independent units there should be established a 
series of circuits with judges assigned to sit anywhere within the circuit, each circuit to 
embrace the district courts as presently constituted and to use their present physical 
facilities and present staff of clerks and officials. Our discussion then continued as appears 
below.] 


Each circuit will . . . have a central office using for that purpose 
one of the offices of the present district courts comprised within the cir- 
cuit, where all entries, docketing and other work will be carried on. 

The hearing of all such civil business (7. e., everything but small 
claims and summary process) to be assigned exclusively to a full-time 
judge (or one of a group of full-time judges) who shall sit for the entire 
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circuit. He will probably sit for the majority of the time in the court 
house where the central office is located ; but he may be assigned to sittings 
at any one of the courts within the circuit as the distribution of business 
may warrant. The assignments to such full-time work as a circuit judge 
to be made from the present district and municipal court judges, including 
special justices, with their consent. It is contemplated that the standing 
judges will be assigned for the most part, but there should be no limitation 
upon the power of the assigning authority to assign a special justice to 
such full-time work if that seems desirable and the special justice consents. 


* * * * * 


Sittings to be regularly at one central court house in each circuit 
with additional sittings elsewhere to suit the convenience of parties. 


* * * * * 


The total number of assignments for such full-time civil work (in- 
cluding the civil work now handled by the Municipal Court of the City 
of Boston) ought to be not more than 30. The report of the Special 
Crime Commission (Senate Document No. 125, December 1933, p. 118 ff.) 
suggests that all the district courts in Suffolk County, including the 
Municipal Court of the City of Boston, be set up as one judicial cir- 
cuit. If this were done, it would probably require the assignment of 
several justices of the outlying district courts of Suffolk to full-time civil 
work in the circuit comprising Suffolk County. The civil work of the 
Municipal Court of the City of Boston is now handled by six to eight full- 
time judges. The Judicial Council, in its 1934 report, estimated that 
6,000 to 6,900 civil entries per judge was a fair load and that not more 
than 18 full-time judges would be needed for disposition of the civil 
work in the district courts outside of the Municipal Court of the City 
of Boston. (Tenth Report, 1934, p. 15, Footnote). At the present 
time the 72 courts outside of the Municipal Court of Boston handle be- 
tween 80,000 and 90,000 civil entries, exclusive of small claims and sum- 
mary process. That is to say, between 12,000 and 13,000 entries per 
court. The Municipal Court of Boston handles about 38,000 to 40,000 
entries by devoting thereto the full time of approximately seven judges. 
Estimating the fair load per judge as being approximately 6,000 cases, the 
above figures would appear to indicate that approximately 24 full-time 
judges would handle the civil business in the district courts for the whole 
Commonwealth including the Municipal Court of Boston. Accordingly, 
the figure of 30 suggested above would appear to be a very conservative 
maximum. 
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So far as cost is concerned, it is obvious that no additional cost for 
physical facilities is involved, as the existing physical facilities of the dis- 
trict courts are available. It is believed that little if any additional cost 
for clerks’ services will be required. So far as the salaries of justices are 
concerned, much of the amount expended for special justice compensation 
would be saved, as at least one-half of this compensation represents the 
time paid for sittings in civil sessions. This amounted in 1932 to $105,000, 
as reported by the Wragg Commission (Senate Document No. 250 of 
1934, p. 41). Assuming that one-half of this amount were saved, this 
would amount to $50,000. The Judicial Council points out in its Tenth 
Report (1934, p. 15), that the extra cost involved in raising the salary of 
eight standing justices in the outlying courts of Suffolk to the rating of 
associate justices in the Boston Municipal Court would be $34,200 but 
that nine courts spent in 1932 for special justice sittings over $37,000. 
It may well be expected, therefore, that no extra cost would be involved 
in adapting the new system to the outlying courts of Suffolk County. 
Even if it should be necessary to pay the remaining full-time judges an 
aggregate of compensation in excess of the amount of the saving resulting 
from the reduction in special justice compensation, it is the opinion of this 
Committee that the amount would not be large and in any event the 
expenditure would bring results in the efficient administration of justice 
which would wholly justify it. 


Statistics Relating to District Courts 





Entries* Incidence 
Court Population Area Density Civil Criminal Total Civil Criminal 
Barnstable 
aS aera 18,579 236.3 74 412 1,015 1,427 45 18 
B OCONE 60:55:55.5. 13,726 157.8 87 206 501 707 66 «(27 
Berkshire | 
i” ee 61,286 335.0 183 1,400 1,701 3,101 43 36 
4. Northern........ 23,224 57.8 401 220 658 878 106 35 
5. Southerm........ 11,078 291.0 38 127 308 435 87 36 | 
6: Pomen. «2.6... 15,088 1212 124 166 449 615 91 3 
Se See 10,262 224.9 45 68 354 412 151 3! 
8. Williamstown.... 3,975 60.4 65 37 124 161 107 32 
Bristol 
ne 56,428 199.9 282 716 1,657 2,373 78.6 34 
i: 130,677 150.7 87 2,317 3,672 5,989 56 35 
ee ae 142,482 197.7 72 1,764 3,337 5,101 80.7 42 
2. Pourth.... sc.ccs 41,067 94.7 43 316 1,048 1,364 130 39 





* For year ending September 30, 1933. 
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Entries* Incidence _ 
: Court Population Area Density Civil Criminal _—‘ Total Civil Criminal 
;- 
st Dukes County 
e 13. Dukes County... 4,953 105.8 47 41 153 194 121 32 
n | 
. Essex 
) OS eee 89,893 94.0 945 1,794 3,643 5,437 50 24 
f OS eee 16,485 37.1 443 161 1,056 1,217 102 15 
: Sy ee 5,599 33.2 168 45 134 179 124 41 
is 17. Central......... 55,100 92.8 594 1,137 1,065 2,202 49 Si 
th Serer 29,299 47.4 620 598 954 1,552 49 30 
of 19. Southern........ 137,688 29.6 4,652 3,818 3,273 7,091 36 42 
of 20. Lawrence....... 123,067 86.8 1,418 1,947 3,293 5,240 63 23 
t | 24. Peabody........ 22,936 26.6 862 500 1,037 iss; #2 15 
“ | 22, Newburyport.... 21,713 80.9 268 411 1,022 1,433 21 15 
ed | Franklin 
ty. . Feeeiie ....... 41,850 540.4 78 351 541 892 119 717 
an | 24 Eastern......... 7,762 147.5 53 35 148 183 221 52 
ng Hampden 
his eee 18,595 162.4 114 548 694 1,242 34 27 
the 26. Western........ 25,431 275.3 92 183 1,692 1,875 139 15 
‘ice a. Cyleogee... ....... 43,930 22.9 1,919 445 629 1,174 9% 69 
me. TIGIVORE....005. 56,537 21.2 2,667 671 1,023 1,694 84 55 
29. Springfield... ... 191,003 140.7 1,358 3,929 7,284 11,213 48 26 
Hampshire 
ncidence_ 30. Hampshire...... 64,633 483.7 134 515 1,457 1,072 125 45 
i Crimiasl 31, Eastern......... 8,168 83.6 97 115 817 1,032 71 99 
_— Middlesex 
! nN 32. First Northern. . 18,936 193.3 98 186 685 871 101 27 
33. First Southern. . 35,096 138.2 623 874 954 1,828 40 36 
| 34. First Eastern... 205,662 28.7 7,166 5,556 5,364 11,920 37 38 
3 | 35. Second Eastern. . 77,492 33.7 2,299 2,300 1,611 3,911 33 42 
6 35 | 36. Third Eastern... 171,485 16.0 10,718 5,069 7,572 12,641 33 24 
7 3 | 37. Fourth Eastern. . 59,660 76.8 777 1,250 1,879 3,129 47 31 
_ 36. Central......... 32,389 128.1 253 567 993 1,570 57 32 
. gf ™. Netiok......:<.% 13,589 14.9 912 255 467 727.—s 53 31 
7 32 tool... ..css 127,375 136.8 931 2,086 3,610 5,696 61 35 
41. Marlborough. . .. 24,056 32.7 766 343 432 775 70 55 
42. Newton......... 65,276 17.9 3,647 1,848 2,423 4,271 35 27 
8.6 34 43. Somerville....... 103,908 3.9 26,643 2,550 2,091 4,641 40 40 
6 
0.7 42 Nantucket 
0 8 44. Nantucket...... 3,678 49.5 74 85 102 187 43 36 





* For year ending September 30, 1933. 
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Oe 
Brookline. ...... 


Brockton 


East Boston 
. Municipal Court 


Brighton 

Charlestown 

Dorchester 

. Roxbury 

. South Boston.... 
West Roxbury... 
Chelsea 


First Northern. . 
First Southern. . 
Second Southern. 
Third Southern. . 
First Eastern. ... 
Second Eastern. . 
Central 

Western. ......:. 
Leominster 
Winchendon 
Fitchburg 

TOTAL STATE.... 


Population 


138,000 
59,827 
19,785 
34,324 
47,490 


39,367 
21,038 
21,529 
80,377 


78,306 


130,056 
56,362 
31,663 

172,818 

153,628 
61,215 

113,992 


39,436 
39,390 
24,978 
20,847 
17,551 
21,139 
235,745 
19,450 
21,810 
6,202 
44,694 


Density 


Norfolk 
1,581 
711 
313 
218 
7,195 


Plymouth 


328 
103 

89 
823 


Suffolk 


(Totals for 
Suffolk County 
Population 
879,536 
Area 
53.3 
Density 
15,905) 


Worcester 


138 
245 
251 
352 
217 


284.3 
161.0 
99.4 
59.2 
76.2 
138.7 
343.9 
188.4 
28.8 
42.5 
93.2 


Entries* 





Civil Criminal 


3,618 
1,264 
301 
446 
1,892 


4,617 
1,727 
1,250 
1,231 
2,099 


598 
243 
200 
1,566 


616 5,315 
38,103 
789 
162 
2,056 
2,053 
405 
816 
2,409 


37,183 
2,597 
4,778 
4,519 

13,756 
7,259 
3,442 
4,097 


390 
291 
145 
234 
142 
180 
6,116 
117 
279 
38 
542 
122,738 


1,060 
1,730 
477 
303 
626 
226 
7,203 
527 
476 
118 
1,337 


Total 


8,235 
2,991 
1,551 
1,677 
3,991 


2,140 
1,072 
1,450 
4,431 


5,931 


75,286 
3,386 
4,940 
6,575 

15,809 
7,664 
4,258 
6,406 


1,450 
2,021 
622 
537 
768 
406 
13,319 
644 
755 
156 
1,879 


: _Incidence 
Civil Crimina_ 


38 
47 
65 
76 
25 


4,249,614 7,876.3 


232,893 355,631 


* For year ending September 30, 1933. 
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District 
First Barnstable 
Second Barnstable 
Central Berkshire 
Northern Berkshire 
Southern Berkshire 
Fourth Berkshire 
Lee 
Williamstown 
First Bristol 
Second Bristol 
Third Bristol 
Fourth Bristol 
Dukes County 
First Essex 
Second Essex 
Third Essex 
Central Essex 
Eastern Essex 
Southern Essex 
Lawrence 
Peabody 
Newburyport 


Massachusetts: Population of Judicial Distric 


Density 
74 
87 
183 
401 

38 
124 














FIGURES FROM 1930 CENSUS 


Disirrc 
Franklin 
Eastern Franklin 
Eastern Hampden 
Western Hampden 


Eastern Hampshire 
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Massachusetts: Population of Judicial Districts 


FIGURES FROM 1930 CENSUS 


District Population Area Density District Population Area Density District Population 
First Barnstable 18,579 236.3 Franklin 41,356 540.4 78 East Norfolk 138,000 
Second Barnstable 13,726 151.8 Eastern Franklin 7,762 147.5 53 Northern Norfolk 59,827 
. Central Berkshire 61,286 335.0 Eastern Hampden 18,595 162 1l4 7. Southern Norfolk 19,785 
Northern Berkshire 23,224 57.8 . Western Hampden 25,431 275 92 Western Norfolk 34,324 
Southern Berkshire 11,078 291.0 7. Chicopee 43,930 22 19 Brookline 47,480 
Fourth Berkshire 15,088 121.2 Holyoke 56,824 21 067 Second Plymouth 
Lee 10,262 224.9 Springfield 191,003 140.7 358 Third Plymouth 
. Williamstown 3975 04 Hampshire 64,633 483.7 134 Fourth Plymouth 
First Bristol 56,428 199.9 . Eastern Hampshire 8,168 83.6 97 Brockton 
Second Bristol 130,677 150.7 lst No. Middlesex 18,936 193.3 98 Suffolk 
Third Bristol 142,482 197.7 Ist So. Middlesex 35,096 138.2 623 0 Biss. & Gun. Courts 
Fourth Bristol 41,067 34. Ist E. Middlesex 205,662 28.7 166 ist No. Worcester 
Dukes County 4,953 2nd E. Middlesex 77,492 «33.7 2,299 ist So. Worcester 
First Essex 89,893 3rd E. Middlesex 171,485 16.0 718 2nd So. Worcester 
Second Essex 16,485 4th E. Middlesex 59,660 76.8 777 58. 3rd So. Worcester 
Third Essex 5,599 Central Middlesex 32,389 128.1 253 ist E. Worcester 
Central Essex 55,100 J Natick 13,589 14.9 921 . 2nd E. Worcester 
Eastern Essex 29,299 40. Lowell 127,375 136.8 931 Central Worcester 
Southern Essex 137,688 Marlborough 24,046 32.7 766 Western Worcester 
Lawrence 123,067 . Newton 65,276 17.9 647 Leominster 
Peabody 22,939 Somerville 103,908 3.9 O43 Winchendon 
. Newburyport 21,713 Nantucket 3,678 49.5 74 S. Fitchburg 
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Appendix B. 


Note on the Rule-Making Power of the Courts 


The principle which underlies the pending proposals with reference 
to the rule-making power of the courts is entirely misrepresented if these 
proposals are referred to as looking to a delegation to the courts of powers 
which are normally vested in the people or in their representatives. 
Every court, except as restricted by legislation, has power to regulate the 
pleading and practice in proceedings before it and to make rules on those 
subjects. If the legislature had not enacted the various statutes now 
embodied, for example, in G. L. (Ter. Ed.) cc. 214 and 231, each of the 
several courts would be free to make such rules with respect to these 
matters as it saw fit. From time to time, however, the legislature has 
established regulations which cover the field of pleading and practice to 
a large extent and, in so far as they do so, deprive the courts of the power 
to make rules. What is now proposed, therefore, is not that an essentially 
legislative function be delegated to the courts,—a step which would be 
open to grave question both on constitutional grounds and for reasons of 
expediency,—but simply that the legislature withdraw from a field which 
is peculiarly the province of the courts and permit the courts to exercise 
their normal powers. The governing principle has been clearly stated as 


follows by the Supreme Court ot Colorado in Ernst v. Lamb, 73 Colo. 
132 :— 


“Defendants in error move to dismiss the writ under rule 16 of 
the Rules of 1917 (161 Pac. viii): ‘A writ of error shall not be brought 
after the expiration of two years from the rendition of the judgment 
complained of.’ 

“This rule was promulgated by this court under the authority 
of the act of March 3, 1913: 

‘““*The Supreme Court shall prescribe rules of practice and pro- 
cedure in all courts of record and may change or rescind the same. 
Such rules shall supersede any statute in conflict therewith.’ S. L. 
1913, p. 447. 

“Plaintiff in error, however, claims that S. L. 1911, p. 12, sec. 8, 
giving three years to bring error, governs the case and claims that 
said act of 1913 delegates legislative power and so is unconstitutional 
and that a statute of limitation is not within its terms. 

“This court has always been of the opinion, we believe unani- 
mously so, that the act of 1913 was not a delegation of legislative 
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authority. The regulation of its own practice and procedure has 
always been a matter for the court except so far as the legislature 
has interfered. See 15 C. J. 901. The act of 1913 restored that 
power which other legislatures had partially taken away and gave 
the added power to make rules for lower courts, just as other states 
have done, and as Congress gave the United States Supreme Court 
power to make rules in equity. 15 C. J. 904. We have, in effect, 
held this act valid whenever we have passed or enforced a rule govern- 
ing the nisi prius courts, and all courts have been governed by its 
terms for ten years. Counsel are mistaken in supposing the matter 
has not been carefully considered. These questions were discussed 
deeply by the legislature and briefs were prepared by the ablest 
counsel. The American Bar Association has considered the matter 
and a number of states have adopted the system or something like it.” 


Further expositions of the inherent power to make rules will be found 
in the following cases, among others :— 


Bank of the United States v. Halstead, 10 Wheat. 51, 61. 
Carroll v. Quaker City Cabs, Inc., 308 Penn. St. 345, 348. 
Uerling v. State, 125 Neb. 374, 380. 

Hanna v. Mitchell, 202 App. Div. 504, 513. 

Baker v. Department of Registration, 78 Utah, 424, 438. 
Warfield Natural Gas Co. v. Allen, 236 Ky. 358, 360. 


If this analysis is sound, it follows that, so far as concerns the power 
of each court to make rules for itself is concerned, no new grant of power 
is necessary; all that is essential is some provision that the existing 
statutes, so far as they deal with matters which it seems inadvisable to 
attempt to regulate by legislation, shall hereafter have the effect of rules 
of court and shall thus be susceptible to modification by the courts sub- 
stantially as if the courts had promulgated them in the beginning. It is, 
however, evident that, if the subject were dealt with merely in this nega- 
tive way, the result would be unsatisfactory, as there are many matters 
falling under the heads of pleading and practice as to which the regula- 
tions should be uniform for all the courts if confusion is not to result. 
The Supreme Judicial Court is obviously the only body which can 
appropriately exercise a power to make rules binding on all the courts, 
but it would seem that, however broad may be its powers as to the making 
of rules for itself, the promulgating of rules binding on other courts would 
be in the nature of a special jurisdiction which could be exercised only as 
conferred by statute. 
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The following cases will serve to illustrate the distinction between 
the inherent power of the courts to make rules for themselves and the 
specially granted power to make rules governing other courts. 


State v. Call, 39 Fla. 504, 508. 

Brown v. Haymore, 43 Ariz. 466. 

Rules of Court Case, 204 Wis. 501, 510. 

W. B. Moses & Sons v. Hayes, 36 App. D.C. 194. 

Detroit, Grand Rapids & Western Railroad v. Eaton Circuit Judge, 128 
Mich. 495. 

Smith v. Valentine, 19 Minn. 452, 456. 


It would also seem clear that such a special jurisdiction should in- 
clude the approval of rules made by the other courts. 

Neither of the provisions suggested would, however, involve any 
principle not familiar in Massachusetts; these provisions would amount 
merely to an extension to all the trial courts of powers similar to those 
which the Supreme Judicial Court has had with respect to the probate 
courts for almost a century (Rev. Sts. c. 83, §8; now G. L. [Ter. Ed.] c. 
215, §30) and which it had for many years with respect to proceedings in 
equity in the Superior Court (St. 1883, c. 223, §3;G. L. c. 214, §6; St. 1926, 
c. 138; G. L. [Ter. Ed.] c. 214, §6). 
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Appendix C. 


Constitutional Right to Jury Trial in Relation to 
Rules of Court 


FARNHAM v. LENOX Motor CAR ComMPANy, 229 Mass. 478. 


RuaG, C. J. These are actions at law sounding in contract. The de- 
fendants in each action seasonably claimed a trial by jury. Subsequently 
the cases were referred to an auditor, before whom a full hearing was had. 
His report was elaborate, covering in detail every issue. No exceptions 
were taken to rulings made by the auditor. St. 1914, c. 576, §2. No motion 
was made to recommit and no objection was made except that questions 
of law were raised going to the root of the plaintiffs’ claim in the Howard 
case. Thereupon the plaintiffs moved in each case for judgment to be 
entered according to the auditor’s report. These motions were founded 
upon Rule 31 of the Superior Court, which, after regulating with some 
particularity proceedings before auditors, provides that ‘On the coming 
in of the auditor’s report, either party may move for entry of judgment 
according to said report; and the court, thereupon, shall order such judg- 
ment to be entered, unless, within a time stated, cause appears or is shown 
to the contrary. If cause appears or is shown, the court may hear the 
parties and frame appropriate issues for the court or jury, upon which 
the trial shall be had.’’ The following ruling was made upon these motions: 
“Upon the hearing of these motions it appeared that the defendants were 
not content with the findings of the auditor, and insisted upon their right 
of trial by jury, and thereupon I ruled as matter of law that I had not 
power to order judgment, but that in the exercise of my discretion I 
should order judgment in these cases if I had the power.” 

This ruling was correct. Article 15 of the Declaration of Rights of 
our Constitution is in these words: “In all controversies concerning prop- 
erty, and in all suits between two or more persons, except in cases in 
which it has heretofore been otherways used and practised, the parties 
have a right to a trial by jury; and this method of procedure shall be held 
sacred, unless, in causes arising on the high seas, and such as relate to 
mariners’ wages, the Legislature shall hereafter find it necessary to alter 
it.”” It is manifest that the ordinary action of contract is a controversy 
concerning property, in which trial by jury commonly was had as of 
right at the time of the adoption of the Constitution. It was not one of 
those excepted causes in which it had theretofore ‘“‘been otherways used 
and practised.” Stockbridge v. Mixer, 215 Mass. 415. The case at bar in 
this respect is distinguishable from Ashley v. Three Justices of the Supertor 
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Court, 228 Mass. 63, 73. It belongs to the class of cases, therefore, where 
under the Constitution trial by jury must be held sacred and jealously 
guarded against every encroachment. The power of the Superior Court 
is ample to make rules regulating practice and procedure, expediting the 
trial of causes and the general conduct of its business, and such rules are 
to be respected and enforced. R. L. c. 158, §3. Pratt v. Pratt, 157 
Mass. 503, 505. Cram v. Moore, 158 Mass. 276. Norwood v. Dodge, 
215 Mass. 351. But of course such rules cannot override the Constitution. 


* * * * * 


The rule of court here in question must be interpreted in the light of 
these established principles. It cannot be presumed that the justices of 
the Superior Court in framing this rule intended to deny the right to trial 
by jury which underlies all our common law. It easily may be construed 
in harmony with that right. A sufficient ‘‘cause appears or is shown”’ why 
judgment should not be entered in accordance with the auditor’s report 
as those words are used in the last sentence of the rule, if it is made mani- 
fest that a trial by jury has been seasonably claimed by either party and 
is insisted on by such party, and there is a real issue of fact to be tried. 
Great preponderance of the apparent weight of testimony will not war- 
rant a denial of trial by jury provided there is seemingly enough to re- 
quire a submission of the case to the jury under the familiar principles. 

By giving to the rule the interpretation urged by the plaintiffs the 
constitutional right of trial by jury would be denied by the portion of the 
rule here assailed. Instead of preserving trial by jury as a fixed right, it 
would be made to depend upon the discretion of the judge. A rule of that 
tenor would not recognize nor hold sacred an absolute right. 


* * * * * 


The defendants in the cases at bar have not had their one fair oppor- 
tunity for the presentation of their evidence to a jury. Therefore, their 
insistence upon that right cannot be denied them. 

The plaintiffs argue with emphasis that oftentimes the sole object of 
filing a claim to a trial by jury is ‘‘a design to obstruct the adverse party’s 
right to obtain justice in the courts ‘promptly and without delay.’ ” 
Stevens v. McDonald, 173 Mass. 382, 384. This circumstance, even if it 
should be found to exist in some cases, would not warrant deviation from 
the plain rule of the Constitution. 

The analogy to practice respecting the effect given to a master’s re- 
port in equity does not warrant a departure from the express words of the 
Constitution respecting cases of law. Trial by jury has never existed as 
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of right in equity, but is matter of sound judicial discretion. That branch 
of jurisprudence embraces, to quote the words of the Constitution as they 
were employed in 1780, ‘‘cases in which it has heretofore been otherways 
used and practised.’”’ Parker v. Simpson, 180 Mass. 334, 354. The 
finality of a master’s findings of fact, when the evidence is not reported, 
rests upon that constitutional exception. The advantages which flow 
from that practice and the reasoning upon which a single trial of facts in 
equity is sustained, Parker v. Nickerson, 137 Mass. 487, 493, Smith v. 
Lloyd, 224 Mass. 173, afford no support to the validity of a construction 
of the rule of court now under discussion respecting an action at law, 
which would permit a judge to deny a trial by jury seasonably claimed as 
to disputed facts. 
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